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Washington, D.C. 20463

Re:  Letter request of December 21, 2004 in connection with Draft AO 2004-43

Dear Ms. Smith:

This letter is in reply to yours of December 21, 2004 in which you request additional
information conceming the working of advertising rates in the broadcasting industry, the
mechanics of Lowest Unit Charge (“LUC™) as defined in the Communicalions Act of 1934 and
its implementation by the Federal Communications Commission (the “FCC™). You also request
additional facts surrounding the Kit Bond/Nancy Farmer incident described in my letter request

of October 12, 2004,

I will address each of your enumerated questions, and then the comments submitted on
the day prior to the Federal Election Commission (the “Commission”) meeting of December 16,

2004,

The Federal Election Commission Questions

1. Describe in detail how broadcasters esiablisi advertising rates for advertisers
other than political candidates. Provide details regarding different classes of
advertising, including classes of preemplible and non-preemptible time.

A comprehensive guide to broadcast advertising rate structures would be difficult to
provide 1n a reasonable space; however, I will try to provide a concise answer to your question.
Also, as an additional aid, 1 have attached 1o this letter as Attachment A a copy of our Political
Broadcast Manual, which describes somc of the selling practices of broadcasters. and to which I
will refer in a couple of instances. First, it is important to recognize that it is a popular misnomer
that broadcasters publish a rate card from which they charge all advertisers. In fact, broadcasters
charge advertisers in many different ways and accarding o many different features of the time
purchased. However, generally, broadcasters do tend to classify the type of advertising spots
they sell as preemptible, preemptible with notice. or non-preemptible.  Another set of
classifications include whether the spot is sold for fixed position, within a time category, Run-of-
Schedule (“ROS™) or on weekly or some other category of rotation. A time category depends on
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individual broadcaster choice and whether it is radio or television. For example, radio often, but
not always, has time classcs of moming drive. midday. afternoon, evening drive, evening and
overnight. They may have a special class of time for special programs, such as sporting events
or radio dramas. Television generally, but not always, classifies its time as Moming, Afternoon,
Prime-time, nighttime, inside the news and news adjacencies and by specific program. Some of
these classes were described by the FCC in its 1991 Codification of Programming Policies'
where the Commission recognized that, under the latest developments in the sale of broadcast
time, “. . . spots are in essence auctioned to the highest bidder and the price of a given class of
lime changes constantly to respond to fluctuating supply and demand.™ An example of how
they might be sold can be found at pages 35 and 36 of the Wornble Carlyle Political Broadcast
Manual showing 75 blocks of time classes, of which 49 might have separate prices associated
with them. One principle is clear, however -- the broadcaster must always treal the legally
qualified candidate entitied to LUC thc same as their most favored commercial advertisers
during the LUC periods: and thereby political advertisers are always guaraniced the most
favorable rates available on any particular station.

Importantly, the Womble Carlyle Political Broadcast Manual, at page 13, describes the
FCC interpretation of Section 315 requirements for adverlising charges outside the political
windows. Essentially, the FCC requires that each station is obligated to charge a political
candidate no more than what 1t would charge a commercial advertiser for comparable time.
Political advertisers must not he charged more than anyone else for the same frequency, class,
and amount of time in the same period.  In the examples we provide. 1t 18 important to notc that
ROS or preemptible political spots must be scheduled in the same manner as commercial ROS's
or preemptibles to be entitled to the comparable rate and ncither BCRA or Section 315 guarantee
candidates non-preemptible time for either comparable time or LUC. If candidate A's ROS spots
happen to all run in prime-uime (through no maniputation or other favoritism by the station}, then
B would still assume the nsk that his would not if he. oo, bought an ROS package: to be assured
of non-preemptible, pnme-ume exposure, B wouid have 1o buy fixed prime-time spots (and pay
the higher rate). Aiso. in determining comparable charges. the rates actually charged to
commercial advertisers must he used. even if thev arc discounted from the station's rate guide,

Essentially. the FCC rules permil stations to establish and define their own reasonable
classes of immediately preemptible time. These separate classifications, however, may not be
based solely on price or the identity of the adveruiser. There must be some demonstrable benefit
10 the advertiser as well as a different obligation upon the station in each classification of time,
such as varying levels of preemption protection, scheduling flexibility or make good benefits.
There can only be a single class of preemptible time. however, where a station sells by auction so
that any spot can be preempied by an advertiser who offers a higher price. By way of contrast, a

' Codification of the Commission's Political Programming Pelicies Report and Order in MM Docket No. 91-168.
Released December 23, 1091, 70 RR 2d 239 7 FCC Red 678 1991 1-CC LEXIS 6783, at §, 64 €t seq. See Also:
Codification of the Commission’s Political Program ming Policies Mcmorandum and Order in MM Diocket Nao. 91-
108. Released June 11, 1992, 70 RR 2d 1331 7 FCC Red 4011 1992 FCC LEXIS 3226

* Codification Report and Order. (supra) aty 70

Y47 CFR §73.1942(a) i
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station may establish separate classes of immediately preemptible time, if there are legitimate
differences in the naturc of the preemption and the station discloses thase differences along with
the specific price (or limited price ranges) and the estimated probability that a spot of each
category and price level will run. Each classification of timie must be disclosed to all candidates
and each may bear a different LUC. The FCC. concerned that there might be some abuse.
permits candidates to file complaints challenging classifications viewed as manipulauve or
discriminatory

2 Describe in detail how broadeasters culeniure LUC offered 10 politucal
candidates. Also, provide detatls regarding ow members of MB4 calcwlated and
applied LUC in establishing a rate to charge Missourians for Kit Bond for
advertisements during the 2004 general election.

The caleutation of LUC to be offered to candidates is prescribed by Section 315(b) of the
Communications Act of 1934 and the FCC rules implementing it.” It is the lowest charge made
to any advertiser for one amount {or unit) of time, m the same class of time in the same period,“
The FCC staff has interpreted the same period to be roughly within a week of the time that the
political ad runs within the LUC window.” Thus. the LUC would be the lowest price paid by any
advertiser for any one spol in the same class of time *. . . during a given period m the relevant
week. including those commercial advertisers or other political candidates whose spots appeared
in the relevant week but who may have contracts that are in effect over the coursc of .. 7 a
longer period of time and which may be discounted for lurge guantity purchases”

To the best of our knowledge, those Missouri broadcasters who continued to charge LUC
1o, Missourians for Kit Bond throughout the LUC period calculated the LUC in accordance with
fﬁ principles of the preceding paragraph.

3. State whether there are anv circumsianees vnder which o member of MBA could
offer the LUC to a Federal cundiduic, ubsenr being required 1o do so under the
Comnumications Act. Describe all such circiunstances.

There is nothing in the Communications Act or the FCC regulations that set a {loor for
broadcaster charges to political candidates. Scction 315 sets a LUC price ceiling during the 45
and 60-day periods preceding primary and general elections. but there is nowhere to be found n
the law a price below which a broadcaster may not go for a political advertiser.  Indeed.
broadcasters are frequently exhorted to offer ime to political candidates for free, and many often
do! The single limitation on such charges is that all candidates tar the same political office must
he treated equally. The Equal Opportunities Doctrine of Scction 3135(a) of the Communications
Act of 1934 requires that . . . a licensee must treat all legally qualtfied candidates for the same
office alike. It may make no discrimination in charges. practices. regulations. facilitics or

! Palitical Broadcast Manual atp 14

* See: 47 CFR §73.1942 Candidate rates, Appended as Attachiment B
" 47 CFR §73.1942()(1)

" See. for example. Codification Report and Order. (supra) at € 83
" Ibid
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services . . . rendered . . . to any candidate for public office . . ™ Thus. a broadcaster cannot

charge LUC or lower to a candidate for a particular public office and not offer the same charge to
that candidate’s opponents for the samc office.

4. Provide a copv of the Missourians for Kit Bond radio and television
advertisements referenced in your advisory apinion regucst.

Copies of the requested advertisements are attached in the form of a DVD wvideo and a
MP3 file on CD media.

Comments of Democracy 21, Campaign Legal Center and the Center for Responsive
Politics

On the day prior to the FEC mieetiny to consider the MBA Advisory Opinion request,
three public interest groups, Democracy 21, Campaign Legal Center and Center for Responsive
Politics {together, the “Campaign Reform Groups™ or “CRGs™) filed comments on the draft OA.
Although Democracy 21 was represented by iegal counsel. Donald J. Simon, Esq.. the subject
comments were not only submitted on the last day prior 10 the meeting. but a copy was not
served on the MBA or the undersigned. Accordingly. there was no time afforded to provide a
response to the arguments advanced mn those comments. To the extent that any of their remarks
arc considered relevant to the consideration of the MBA requested OA. we would like to submit
our reply al this time.

The CRGs argue that Congress intended to make LUC available “only to those candidates
who include the required disclaimer statements in their ads.™ Essentially. they argue that this
means that candidates who do not include the precise disclaimer may not be allowed 1.UC, when
they are not entitled to demand it. We do not believe that is a correct reading of the Bipartisan
Campaign Reform Act of 2002 (BCRA) changes to Section 315(b) of the Communications Act
of 1934. BCRA did nor provide that the benefit of Lowest Unit Charge may not be made
available to a candidate who makes a wrong disclaimer. As the CRGs correcrly state, BCRA
states onfv that the candidate “shall nor he entitled” o recerve the LUC. The statutory language
is clearly and unambiguously permussive respecting broadcasters. nol mandatory. The Plain
Meaning Rule of statutory construction  if the meaning of « legislative text is plain. the court
may not interpret it but must simply apply it as written — requires that permissive application of
BCRA. Under this principle, the courts and administrative agencics may resort to the rules and
techniques of interpretation only if the text 1s ambiguous, and it is not ambiguous here.

Congress casily could have prohibited broadeasters from accepting advertising from a
noncomplying candidate at LUC, or any other amount. had it so stated n the legislation. This, it
did not do. Indeed, Congress. or al least some of those Members voting for BCRA, may have
intended 1o withdraw the ability of a broadeaster to charge LUC to such a candidate. but the plain
nicaning of the language in BCRA merely withdraws the cmitloment of such candidate to
compel a broadeaster to provide LUC. [t may be that Congress “assumed” that broadcasters

° 47 CFR §73.1941{e)
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would want to raisc rates on an already sold LUC ad package, even though they may not know
whether they had the right to do so until after the ad has run. What Congress did not account for
1s Lhe additional and costly financial and admunistrative burden imposcd by BCRA on
broadcasters who may well prefer a business decision to just leave the ad buy stand. Others may
consider it unfair to raise LUC where a candidate made a good faith attempt to make the
disclaimer, but failed to comply with all the precise technicalities. That 1s not so hard to do. For
example, even the CRGs misstate the requirements of BCRA for a radio disclaimer, which
requires that in addition to “‘identifying himself or herself and state that he or she ‘approved’ the
ad, for television and radio broadcasts,” as the CRGs state, a radio disclaimer must aiso have the
candidate state the office he or she is seeking.'" Indeed, that happens to be the only infirmity in
the Kit Bond radio ad. Clearly. if Congress meant to do what the CRG comments suppose, they
could have said so. The unfortunate fact is that there is NO enforcement mechanism built into
the law, and the FEC should nol be persuaded to construct after the fact what Congress did not
provide or overlooked. None of the quoted legislative history rebuts this fact.  All of the
statements allude to what a candidate must de to be able to “ger . .. if he wants” LUC. The
language is only “mandatory” for the candidate who wishes to compel LUC.

Moreover, it is important to understand that the CRGs reading of the statute amounts to
deputizing the broadcaster as the law enforcer. It requires the broadcaster to become the judge
and jury of the sufficiency of the “disclaimer” statement. with the consequence, were the CRGs
position to prevail, that there could be a penaity to the broadcaster if they guess wrong. That
amounts to censcription! DBroadcasters were never consulted whether they were willing or
equipped to accept this role, which places them at business risk with commcercial advertising
representatives that broadcasters deal with everyday. Nothing in the legislative history supports
this imposition. The CRGs argue against the plain meaning and historical definition of the word
“privilege.” They would require broadcasters to exercisc this judgment when in truth it merely
vives them the power but not the mandate to suspend LUC. This 1s as it should be.

Generally. when government exercises power over individuals, the doctrine of sovereign
ummunity protects officials who exercise their good faith judgment.’  When Congress has
imposed requirements on broadcasiers, they have also been provided with protection from
consequences. For example. Section 312(a)(7) requires broadcasters to accept broadcast
advertisements from legally qualified candidates for federal office and Section 315(a) prohibits
them from censoring the content of thosc ads as well as the ads of local legally qualified

candidates for public office  The courts have held that broadeasters who cannot control the
advertising content cannot be held accountable or hable for defamation or other torts committed
m those ads.’

Similarly, where broadcasters are impressed with the governmental function of regulating
the content of the “stand-by-your-ad™ disclaimer und imposing a penalty for failure to perform,
no matter how gross or slight the infraction, they should not thercby incur the liability of a

" 47 USC & 315(b)(2KD)

' Chevron US.A., Ine. v. Natural Resources Defense Council, Inc. 467 U.S. 837, 81 L. Ed. 2d 694, 104 5. (v
’“'S (1984}

> Farmers Educational And Cooperative Union Of America v. WDAY, INC.. 260 U.S. 525, 79 8.Ct. 1302 (1939)
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potential illegal campaign contribution. Otherwise, broadcasters should rightfully dechine the
responsibility altogether. This is all the more imperative when one realizes the ambiguous and
contradictory nature of the BCRA standards.

For example, Section 315(b)}(2)C) of the Communications Act'” requires that television
broadcasts by a candidate have a clearty identifiable photo or image at the end of the broadcasts
and a simultaneous printed disclaimer statement that the candidate approved the broadcast for a
period of four seconds. For radio broadcasts however. Section 313(b}2)(D) requires that the
candidate make the audio staternent and that in addition to the television statement contents, the
candidate state the office being sought.

Section 441d.(d)(1) of the Federal Election Campaign Act”, however, requires that in the
radio statement the candidate be identified and that the candidate has approved the
communication, but has no requirement for a statement of the office being sought. Section
441d.(d){1) of the Federal Election Campatgn Act!? requires that the television disclaimer, in this
case, be the same text as in the radio ad, but the video musl be an “unohscured, full-screen view™
of the candidate making the statement, or a clearly identifiable statement with a audio statement
by the candidate, rather than the printed statement required by the communications act. The
Federal Election Commission Regulations provide that a candidate is considercd “clearly
identified” if the image is eighty percent (80%) of the vertical screen height.”'* The CRGs (and
the Nancy Farmer campaign) would have the local broadcaster make the judgment whether a
particular ad complied with the Communications Act AND the Federal Election Act, with the
consequence of making the wrong decision being civil or cnmmal liability for an illegal
campaign contribution. The Nancy Farmer situation provides an example of the difficult and
unfair position in which this interpretation would place a broadcaster. The image that formed the
basis of the Farmer Campaign complaint is appended as Atiachment C. We are still not sure
whether Farmer is right or whether this image sansfics the FCC requirements, the FEC
requirements or none at all. Is it an “unobscured. full-screen view" that 1s 80% of the vertical
screen height, or 80% of the screen. as was complained about. or sufficiently “clearly
identifiable™ for the Communications Act?

Consider this: in the Missouri Senate race, Missourt radio and television broadcasters
were threatened by the Nancy Farmer campaign that they would be hable for making illegal
campaign contributions. The aliegation was that in the radio commercial. Kit Bond did not
identify the officc he sought. In the TV commercial, the complaint was that the image was not
sufficiently large (80% of “the screen™). It appears that the radio commercial compited with the
Federal Election Campaign Act, but not the BCRA amendments to §315 of the Communications
Act, The television ad complied with the Communications Act, but not necessarily with §441 of
thc Federal Election Campatgn Act. In fact, the Kit Bond campaign submitted BCRA
certifications that the spots complied with the law.'" There is no legal guidance for the

47 USC §315(b)2XCY

"2 USC $441d4d)1)

2 USC §4414.(d)2)

" 11 CFR $110.11{cX3N1i)}b)

"7 See examples, submitted herewith as Anachment D
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broadcaster which law controls and whether it is making a campaign contribution if it 4868 not
require 2 higher rate than LUC. Clearly, the CRGs are mistaken when they claim the BCRA
amendments provide “'clear and mandatory™ language in suppert of their position.

If indeed, it is the broadcaster’s call whether the disclaimer complies and is required by
the law to make such judgments, it cannot and should not be liable for the decision. We make no
judgment whether it is the FCC, the FEC, or both, that is charged by Congress to determine
whether the disclaimcers comply with the Communications Act. In fact, that i1s not clear from the
statute. However, clearly whether the broadcast of such advertisements constitute an illegal
campaign contribution, is the sole province of the FEC. In making that determination, the FEC
should recogmize that 1t is the candidate who has to certify the advertisements compliance with
BCRA and the fact that this certification Is to be presented to the broadcaster indicates that
Congress intended that the broadcaster mayv rely on the certification,

If there 1s a punishment to be meted out for improper stand-bv-vour-ad disclaimers, it is
the candidate, not the broadcaster, who should be punished. It this last campaign, the
broadcaster, in the face of a permissive act, chose not to punish for innocent magslakes. It is the
FEC’s charge to make sure that this ts properly determined. Otherwise, the requirement to pre-
screen evervthing they receive from candidates truly could precmpt broadcasters from their
mportant daily need to serve their local communities and run a stressful and time-cruciat
busmess. In deference to this factor, §315 (a) recognizes that broadcasters are not reguired to
prescreen for correct sponsorship identification. Indeced. the heat of political battle frequently
results i political ads being shot in a few days for airing within time to respond to an apponent’s
most recent charge. The process simply does not permit time for a broadcaster to pre-screen and
exercise Judgment about a spot, or engage in debate with the candidate representative before a
new spot must air. Regardiess of whether the advertisements comply with either law, in the face
ol such pressure and confusion, and considering the judge and jury role entrusted to the
broadcaster, the FEC must declare thar Missouri bhroadeasters have not muade illegal
contributions and are not faced with the "Hobson's Choice™ of being required to re-bill the
candidate or declare the contribution.

Morcover, 1f broadcasters were cntrusted with the discretion of a judge and jury, then
they should also he considered to be entrusted with the discretion to recognize that the 2004
etection was the first major federal election for which these new BCRA requirements were in
place and that few principles of guidance were available.  Without official guidance,
broadcasters were entitled to an adjustment period of their own and entitled 1o provide candidates
with an adjustment period as well, particularly in the tface of confusing and conflicting
amendments to a law they had previously understood weil.

Indeed, MBA agrees with the your statement of the FCC interpretation, and that proposed
in the General Counsel’s draft OA, that the only thing hroudcasters are compelled to do 1s to
treat all candidates alike under Section 315(a) of the Conumnunications Act of 1934, Thus, it
would be impermissible for a broadcaster to treat one candidate for the same office inconsistently
or discriminatorily when compared to the opposing candidate. The General Counsel has it right
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when saving that it is acceptable for a malfeasant candidaie to receive LUC so long as all other
candidates for the same oflice arc treated the same.

Moreover, it is critical to remember that the FCC need not act 10 adopt rules interpretiny
the BCRA Communications Act amendments i order for the FEC 10 declare that no 1llegal
campaign contribution would be made if the broadcasters do not rebill the Bond campaign lor a
prce higher than LUC. 11 1s clear that LUC as reguired by $315 and the FCC rules sets onty
cap and not a floor. Therc is nothing in the Juw as cumrently constituted thatl reqguires s higher
rale to a noncomplying candidate. For that matier. there 1s nothing in the law that prevents a
broadcaster from offering free time to candidates. regardicss of their discluimers. Therefore. the
only question remaining 1s whether the FEC considers 1t illegal under the campaign laws (0
provide LUC, or lower. to a noncomplying candidate, and thereforc. they must cither rebil] the
campaign for a higher rale or declare the difference o be a campaign contribution.  The FCCT
need not act for the FEC to make that judament and provide that guidance.  The FEC must ke
the state of the law as 1t s and exercise its own jurisdiction and responsibility to provide
definition to what does not constitute an tllegal campaign cantribution.

Were it otherwise. Missouni Broadeasters e im o quandary as to what 1s the correct
charge for a noncomphving candidate. There 15 no guidance for this measure in BCRA. Indeed.
if the FEC were to awrec with the CRGs, then 11 is must aceept the additional task of defining for
broadeasters what the correct charge is for a noncomplving candidate and whether such a charge
applies even to candidates who make a good fath effort to provide a proper “stand-by-vour-ad”
disclaimer, but make an innocent mstake such as failing 1o state the office they are runming for
in the radio ad. (There 15 nothing in the Jezislative history or the statute to explain the differing
requirement.) s the correct rate the “market” rate. the comparable rate or LUC plus some
percentage? Given the way hroadcast advertising 1s often sold at constant “auction” conditions,
what is market ratc”? Is a broadcaster o be hable 19 1hey raise the rate. but raise i1 too tittie? 1s
LUC plus one dolim sufiicient” 1f one candidate for an otfice has failed 1o properly articulate
the stand-by-vyour-ad disclaner and o broadeaster swoashes to anr o debate between the two, must
the broadcaster charge that candidate o price sher than LUC o allow lus participation while
permitting the other candidute to appear without charge? Mostimportantiy. are these judgments
that Congress really mtended tor the broadeasior to make”
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On behalf of the Missouri Broadeasters Association and its members, we hope that the
forgoing satisfactorily answers the questions vou have presented and the issues raised by the
CRGs comments. We stand ready to supply additional information if requested or should the
FEC believe it requires the answers to more questions. We would also be happy 1o appear hefore
the FEC to respond to any last minule inquiries. but do request that the draft QA 2004-42 be
adopted as presented on December 26, 2004,

Sincerely,

s o ’
iy b CLA
S / A
i f

Greoyp P, Skall
Counsect to the Missount Broadeasters Association

Cc: Robert Baker, Esq. Federal Communications Conmussion
Donaid J. Simon, Esq. Counsel to Demacracy 21, Campaien Leval Center and Center [on

Responsive Politics

pa N
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Polifical Rules in a Nukshell

(Click on the section number in parentheses to go 1o that section of this manual)

A broadcast licensee must provide to (II) LEGALLY QUALIFIED political candidates for federal office
(111} REASONABLE ACCESS.

When any legally qualified candidate makes a (IV) USE of a broadcast facility during a (V) NON EXEMPT
PROGRAM. then an opposing candidate is entitled to make a (VI) REQUEST for (VIT) BQUAL OPPORTUNITIES.

Certain uses may qualify for the station’s (VIIT) LOWEST UNIT CHARGE.
A full (IX) DISCLOSURE of the station’s selling practices must be made to all political advertisers.
All uses must be free from (X) CENSORSHIP and must bear the proper (XI) SPONSORSHIP IDENTIFICATION.

Documentation of each request for a use of the station’s facilides, together with other relevant information,
must be maintained in the station’s (XII) POLITICAL FILE to which the public must have {(XIIT) ACCESS.

The (XIV) FATRNESS DOCTRINE and the rules governing (XV) POLITICAL EDITORIALS and (XV1I) PERSONAL
ATTACKS have been repealed. Stations are still subject to rules regarding (XVII) ISSUE ADVERTISING and
(XVII[) NEWS DISTORTION.

€7004 WoMBIF CARIYLE SANDRIDGE & RIcE, PLLC. July 2004 Edition
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The FCC has regulated political broadcasting from the start. The original draft of the Communications Act of 1934 contained
provisions to ensure fair and equitable treatment of candidates for public office and to assurc the listenin g public of a full airing
of campaign issues. Over the years, the Commission aud the courts have expanded and reinforced these goals. Broadcasters,
more concerned with pragmatic questions than abstract policy gaals, have struggled with the Commission's increasingly
complex rules regulating political advertising, which are fraught with ambiguity and cornplexity.

The Comimunications Act and the Commission's rules impose certain obligations on broadcasters and bestow certain rights
on candidates. It is essential to determine what the obligations are and who is entitled to benefit from them. On the preceding
page Is an oudine of the most fundamental principles. The political rules apply only o forms of broadcasting This includes
both analog and digital radio, television, cable and most direct broadcast satellite services. The political rules do not apply to
ancillary services such as teletext, subscription television, and subsidiary sideband authorizations, which are generally intended
as point-to-point communications of interest to a narrow band of subscribers. In addition, the FCC's political rules do not
apply to newsletters, program guides and other non-broadcast activities of a broadcaster

Nonrommercial educational stations are not required to run political programming but may do so (on a free basis, of course).
This choice applies to all candidates (including federal candidates who, as noted in Section 1II, are endtled to access on
commercial stattons}. To the extent that a noncommercial educational station chooses o run political programming, then it
s surhject to the same rules regarding equal oppoertunities, censcrship ol uses, identificarion and record keeping as apply to
commercial stations, as discussed herein.

|| “Legally Qualified” Candidates

There arc separate sets of rules for federal and non-federal candidates. One set of rules governs candidates for President,
Vice President and Congress, while another vastly diflerent set of rules applies to candidates for state and local offices.

The hirst step is to determine whether the candidate secking access is “legally qualified.” Then a broadcaster must make the
sunpler deasion of whether it is dealing with a state or federal candidare.

Only legally qualified candidates are entitled 0 access. Sometimes it may be quite apparent that a candidate is legally qualified.
ln-other insances, the question may be close, parucularly in the early stages of a campaign or when a “fringe” candidate is
mvolved Unless a federal candidate can demonstrate that be or she meets the requirements under the Communications Act
and applicable Incal law, a licensee is under nu obligation to provide access.

The Three Part Test

The Cammunications Act provides a three part rest It is up to the candidate, and not the broadcaster, to demonstrate that Le
or shwe satisties each eriterion.

Public Announcement

Thus requirement can be fulfilled through 2 public statement or by filing the necessary papers 1o qualily for a place on
the ballor. However, if the candidate is siinply cxpected to run, this is not in itself sufficient. Thus, an incumbent is not
automarically a legally qualified candidate for re-election even though there may have been widespread speculation or
even broad hints from the incumbent that he or she will run again. Incumbents are ofien very careful o avoid making
any public announcement until the last moment in order to deny their opponents equal opportunities. As will be
discussed below, newscasts and other types of news and public affairs programming are exempt from the equal opportunities
Tequiremnent so there is no need w be concerned about restricting most of a station's own coverage of an incumbent's
activities.

Local Legal Qualifications

The candidate must meet the age, residency and other requirements of applicable law 1o hold the office for which he ar
she is a candidate,
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Bona Fide Candidate

The candidate must make a substantial showing that he or she is a bona fide candidate. This requirement can be satisfied
in either of two ways. Any candidatc who has qualified for a placc on the ballot is considered buna fide. A write-in
candidate may be considered bona fide by being otherwise qualified to hold the office sought and by making a substantia}
showing of genuine candidacy through engaging in activities commonly associated with political campaigning, such as
making speeches, distributing literature, organizing a campaign cornmittee and fund raising.

Exceptions
There are two overall exceptions w the abave rules:

*  With the exception of candidates for President and Vice President (or their delegates}, candidates for nomination by convention
or caucus will not be considered legally gualified until 90 days before the conventon or caucus is to begin. Fven then,
they must meel the three-part test above.

* Candidates for President and Vice President (or their delegates) must either qualify or make a substantial showing of bona
fide candidacy separately in cacl siate in which broadcast rights are sought. However, when a Presidential or Vice
Presidential candidate has yualified in ar least 10 states (including D.C.) then he or she will be deemed qualified in ali
states. Note that this provision applies separately to candidacy for nomination and to candidacy for election. That is, a candidate
for nomination to either office musi qualify for the primary or Presidential preference ballot, and then the same candidate
for election to that office must qualify separately for the general election ballot jtself,

The candidate must make the substanual showing of a bona fide candidacy. This is one of the few areas of the political broad-
casting rules®n which the burden 1 on the candidare Since such questions are a matter of local law, the prudent course in
the event of uncertainty would be to obtamn an opinion from the Attorney General or other state official who has authoriry
to decide a candidate’s legal qualifications Unless suhsequently overturned by a court, the state official's ruling will be
followed by the FCC and can be reliect upan by a station.

“Fringe” candidates present a potenually troublesome area So long as an individual has met the three-part test outlined
above, that person must be considered a legaliy qualified candidate even if he or she has no significant chance of winning
and is doing lirde or no campaigming

Ill. Reasonable Rccess

Once a candidate demonstrates lns or her legal qualification, he or she must be accorded broadcast rights equal to all other
legally qualified opponents, and. 1t 4 candidate for federal office. must he given reasonable access tv a broadcast facility
This consideration does not apphy t) exempt news and pubtic affairs programming.

Federal Candidates

The Communications Act states dlearhy that all federal candidates are to have “reasonable access’” to broadcast facilities.
The Communications Act authorizes the FCO 10 revoke a station license:

While the use of the word "reasonabl ™ 1wice in the same semtence of this law might at first suggest a balance berween
candidate and licensee needs, the Supreme Court has interpreted the provision as requiring that a licensee accommaodate ali
federal candidate requests unless there exists a realisnic danger of substantial program disruption. Comrmission staff recently
has taken a less exwreme position. suggesting that candidates must negotiate their demands with broadcasters and that
accommodations are especially appropriate tor requests involving non-standard length or placement. Nonetheless, if a dispute
remains, it 1s more likely that the Commussion and the courts will favor the candidate rather than the licensee, reasoning that
the candidate's needs to address the public are paramount.

The Commission has set out the fallowing gnidelines for deterinining whether a licensee's judgment in affording access was
reasonable for legally qualified candidates for federal office:
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* Reasonable access must be provided to legally qualified federal candidates at least during the 45 day period preceding a
primary or runoff election and 60 days before a general election. Outside of these time periods, the Commission will
determine the issue of reasonahle access on a case-by-case basis. It is likely to be guided by a 1980 Supreme Court decision
which held that stations must provide reasonable access to federal candidates if the request for time outside the 45 or 60
day period will not cause serious disruption.

*»  Except as noted below, a broadcaster must afford fedceral candidates all of the types, lengths and classes of program time
that a candidare may request unless running the requested political program or advertisement would severely disrupt the
station's schedule. Thus, a television station might be able to reject a request for a 10-minute political broadcast on the
grounds that it could not fill the remaining 20 minutes of the half hour Radio stations, however, could probably not make
the same claim since most radio station programs normally are not limited to specific time lengths in the same manner
as television programs.

+ Stations may bar candidates from spot positions during newscasts, but musl make access available to news adjacencies.
This ban may extend to all news broadcasts, to only certain programs (i.e. the € pan. but not the 11 p.m. news) or to only
specificd portions of a newscast (i.e. 10 the “hard news” segments but not to the sports or weather).

» Stations may refuse political advertising on the election day itself, but such a policy must apply to all federal candidates;
that is, once any federal candidate is allowed to purchase advertising on election day, then all federal candidates must be
afforded access as well.

= Commerdcial stations must sell spat announcements to legally qualified federal candidates during prime or drive time.

» If a commercial station chooses to donate time to legaily qualified federal candidates rather than sell time, it must donate
it on the same basis it sells fime to non-political advertisers; that is, the same lengths, classes and time periods must be
available. Once a station donates time 1o one legally qualified candidate, it must donate equivalent amounts of time to all
opposing candidates. But there is no requirement that licensees make available time to federal candidates that is not made
available to other advertisers.

When au access issue arises, the Comrission confines its analysis to two questons:

(1} Whether the broadcaster followed the proper standards in deciding whether to grant a candidate’s request for access
and

(2) Whether the broadcaster's explanarion of its decision is reasonable in terms of those standards.

In considering the first of these questions, the Comumission follows the admonition of the Supreme Court that “...to justify
a negative response, broadcasters must cite a realistic danger to substantial program disruption — perhaps caused by insufficient
notice to allow adjustments in their schedule — or of an excessive number of equal time requests.” Broadcasters may consider
the following facrors:

(1} How much time was previously sold w the candidate;

(2} The number of candidates in a particular race;

(3) The equal: likely to be requested by opposing candidates and the probable timing of such requests;

L P

(4) The potentially destructive impact on the station's regular programming.

Non-Federal Candidates

Licensees are not required to provide access to non-federal candidates. A licensee may be risking substantial il will in the
community, however, if it were to adopt a policy of excluding all non-federal candidates. Although there is no requirerent
to provide time to non-federal candidates, many civic leaders consider it fair and reasonable to do so. Moreover, the public
tends to look to broadcasters for thorough and fair reporting of the candidates and the issues in the election.

Assuming that a licensee will want to provide some access for non-federal candidates, it may allocate timc to those non-federal
political races which 1t determines to be of greatest importance 10 its service area. Broaduusi tiue for less important races can
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be limited or even refused. Once a licensee decides to present the candidates for a given office, it generally also may:
* Limit time sales o a given pre-election period;

* Limit program or spol availability o certain amounts of day parts;

*  Limit candidates to a specific format (such as ene-minute spots or five-minure programs cnly}; and

= Refuse to sell any time if it instead plans to give away free time.

Keep in mind that once the decision is made to provide airtime to candidates for any office, the rules discussed in the remaining
sections of this manual will apply with full force, including the equal opportunity and lowest unit charge obligations.

Election Weekend Sales

During the 1990 election there was soine confusion as to whether station personnel must be available to process orders for
political time on the weekend before the election. The Commission clarified this requirement to state that if a station had
taken an order from any commercial advertiser on a weekend even once during the previous year, then it must be available
to sell ime 10 political advertisers on the weekend before the election The Commission further clarified that the services to
be madc available to the political advertiser need be no more extensive than the range of services that had been provided to
any commercial advertiser. Thus, if access had buen given to the commercial advertiser only o deliver or change copy, then
only the same service need be afforded to candidates. If a station can prove that it has not sold time on weekends during the
past year, it can justify a refusal to sell time to political candidates on the weekend before the election. However, a station has
done this just once for a favored advertiser (such as for a store running a holiday promotion or a movie preparing to open),
then it should be prepared to process political advertising requests on the weekend beforc an election.

V. "lses™ of Broadcast Facilities

In 1994 the Commission reverted to its former definition of what constitutes “use” of a station's facilities. Any positive use
of a candidate’s voice or picture in a context not otherwise exempt constitutes a “use” and, thus entities the user to Jowest
unit rates and triggers the "equal opportuniues” provision of Section 315 of the Communications Act. Fleeting appearances
and disparaging uses of the candidate’s voice or picture by an opponent will net trigger Section 315 nor wil any of the recognized
exceptions in the statute, which include: (1) bona fide newscasts, {2) bona fide news interviews, (3) bona fide news
documentaries and {(4) on-the-spol coverage of bona fide news events (including political docurnentaries). These four categories
will be discussed furthier in the next section.

The former requirement that limited a “use” to only a voluntary recognizable appearance controlled, sponsored or approved
by the candidate was deleted in 1994, Congress occasionally considers election reform proposals which could restore the previous
rule or impose other limitations upon qualification as a “use.” Until then, an involuntary appearance, such as a use arranged
by another party but not authorized by the candidate or the broadcast of a recording or film featuring the candidate without
his or her authorization, would be considered a “use,” so long as it is positive rather than disparaging.

The candidate’s appearance on a spot must be identifiable 1o constitute a “use”. The candidate's voice qualifies as aural
identification and makes a spot in which it is dlearly heard into a “use”. Even if a candidate merely reads the sponsorship tag,
his or her voice on the spot for this purpose brings the spor within the “use” definition if his or her voice is identifiable 1o
a substanual segment of the community. (Any doubt can be avoided by requiring the candidate to identify himself or herself
in the tag ) There is litle guidance on the question of how long an appearance must be to be considered visually identrifiable,
although the Commission has cunsidered spot appearances of two seconds in a photo montage and the inclusion of a
candidate in a brief group shot of six people v be so quick as to elude identification.

Note, however, the following exceptions:
* Broadcasts by American political candidates on foreign stations received in the US, are not uses.

* Broadcasts by incumbents before public announcement of their candidacy for reelection are not uses (since the definition
of adegadly qudlitied candidate requires a public announcement or formal filing).
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* Broadcasts by supporters of a legally qualified candidate are not uses, since only personal appearances by the candidate
will qualify.

Otherwise, all positive appearances by legally qualified candidates on non-exempt programs during a campaign period are
uses. Ir is immaterial whether or not a candidate discusses his or her candidacy during any appearance. To take some extreme
examples:

* A candidale's appearance on a network variety shaw was a use.

= PSAs read by a candidate were uses.

* A minister's continued appearances on his church's regular Sunday program were deemed uses once he became a legalty
qualified candidate for public office.

* A judge's appearance as an expert on a panel of a public affairs discussion program was a use when the judge became a
legaily qualified candidate fgr reelection.

» Commercials regularly voiced by the sponsor's awner became uses upon announcerment of his candidacy.
On Air Employees

Special concerns arise when an on-the-air employee decides to run for public office. All on-the-air appearances by station
employees who have qualified as candidates become "uses” wiggering equal opportunity responsibilities, When faced with an
employee-candidate sitiation, one potential solution is to propose to each legally qualified opposing candidate a schedule of
free spots or programs in lieu of the equal oppormunities to which they would otherwise be entitled, Opposing candidates,
however, have no obligation to grant waivers of their full equal opportunity rights, and absent such a voluntary agreement a
use would be triggered by any employee remaining on the air. Thus, to avoid equal opportunity obligations, a station might
be forced to require an employee-candidate to take a furlough from on-the-air activities for the duration of his or her campaign.

Y. Exempt Programs

In 1959, the Communications Act was amended to exempt from the definition of a “use” appearances by legally gualified
candidates on certain categories of programs. A candidate's appearance on an exempt program will not trigger “equal
opportunity” rights by his or her opponents.

The [our categories ol cxempt programs are:

*  bhona fide newscasts, £
* bona fide news interviews,

+  bona fide news documentaries, and

» on-the-spot coverage of bona fide news events.

The theory behind these exemptions is that the public benefit from political news and informational coverage is so great as
to outweigh any risk of favoritism through a slight disparity of exposure. Blatant favoritism on an otherwise exempt program,
of course, would defeat the purpose of the exemptions.

Bona Fide Newscasts and News Interviews

A bona fide newscast may be either a regularly scheduled newscast ar a special newscast precipitated by 2 particular and sudden
news event. In either case, the program is exempt if it involves a licensee's genuine effort to focus upon a newsworthy event,

rather than an effort to advance a candidacy. An appearance by a legally qualified candidate in the course of a2 news program
is not a use. There is an exception:

*  When a candidate who is a station employee appears on-air as a newscastet, narrator, reporter or other talent in one of
the other exempt categories of programs, the appearance is not exempt.
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in determining whether a newscast or a news interview program is bona fide, the Commission considers the following:
* whether it is regularly scheduled outside the election period;
* how long it has been broadcast;

*+ whether decisions on the format, content and participants are based upon the licensee’s reasonable, good faith journalistic
judgment rather than on an intention to advance the candidacy ol a particular person,

* whether the selection of persons to be inlerviewed and topics to be discussed is based on their newsworthincss;
¢ whether the normal format of the program is fullowed on the occasion in question; and

* whether the licensee's news coverage as a whole manifests any substantial indication of having given favoritism to a
particular candidacy

To illustrate, the Commission has ruled the following broadceasts 1o fall outside the newscast/news in p%
* A governot's interview program in which his staff selected questions to which answers were pre-recorded and subject to
editing prior to broadcast, because the broadcaster did not fully control the program content.

* A bneume program with an incwmbent Congressman concemning his experiences in oflice, since the station had no regularly
scheduled interview program, and did not demonstrate that it Toutinely ran special interview programs of this type.

* A regularly scheduled segment of a newscast featuring au interview of an incumbent district supervisor, because the
moderator often failed to exercise sufficient control and allowed the supervisor to dominate the program and determine
its overall direction.

* The use of material during a newscast which had been supplied to the station by a candidate, since the format and
vontent of the segment was not sufficiently within the exclusive conerel of the licensee.

The Commussion has tended to uphold a licensee’s judgment as to whether 2 program segment that falls within the traditional
criteria ts @ “bona fide news interview” Programns such as “Donahue” and the “Larry King Show,” even though primarily
onenied Wward entertainment and variety rather than current issnes and events, qualify under the exemptions, at least with
respect o individual news interview segments that fcalure political candidates. The Corumission has also ¥ that
appearances by legally qualified candidates on segments of shows with “specialty” formats such as “Entertainment Tonight,”
av well as shows with religious formats and recently, even the “Howard Stern Show,” can qualify as exempt under the bona fide
news interview exemption. Thus, individuat segments of a variety or magazine type show can qualify as exernpt interviews
even though: the show as a whole might not Call-in programs and shows with live studio andience participants will also gen-
erally qualify if the host prepares audience questioners beforehand as to wpics considered to be of primary newsworthiness
and the host cuts off or rephrases noncompliant questions.

Indeprndently produced news tnterview programs for which the Comunission had previously issued a declaratory ruling as
exempt may be presumed to continue ra meet FCC requirements. As the Commission no longer provides such determinations
ne the absence of a candidate complain, licensees are responsible for ensuring that the exemption standards are met and thar
vactiindividual program is aired in the exercise of the licensee's good faith news judgment.

News Documentaries

Thie third exempr program category is the appearance of a candidate on a news documentary, The Commission considers a
dewumeniary (o be a program that develops the background chronology leading to an event in order to place it in historical
context Mast dacumentaries consist of nou-fictionahized depictions of past events. The appearance of a candidate on such a
program must be incidental o the presentation of the subject covered by the documentary and the program must in no way
be designed o aid his or her candidacy Therefore, 4 program consisting primarily of a studic discussion of a current event,
or which deals predominately with a particular candidate or candidates of  particular party probably would not qualify as a
bona fide news documentary and would oigger an equal opportunities obligation for all legally qualified opponents.

On-the-Spot Coverage of Bona Fide News Events

Determuning what constitutes a "bona fide news event” is not always easy. For instance, the Commission has held that the
appearance of a candidate during World Series pre-game ceremonies to present an award to former baseball player Jackie
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Robinson was a hona fide news event. On the other hand, a special pre-recorded message by the President inangurating an
annual United Way charity drive was deemed not €xempt.

Generally, though, the same considerations would apply here as would apply to bona fide newscasts and news interviews,
The key, if one indeed exists, 1s whether coverage of the event is prompted primarily by a licensee's independent journalistic
judgment that the event itself is newsworthy, regardless of partcipation of any polirical candidate.

Candidate news conferences are generally considered newsworthy. The fact that a portion of a news conference may be devoted
to a sell-serving political speech by the candidate does not affect its status, so long as the broadcaster had no reason to doubt
the newsworthiness of an announced press conference beforehand.

The bona fide news event exemption specifically includes political conventions and incidental activities, such as acceptance
speeches.

Debates

Candidate debates also qualify when it appears that the debate or its coverage was motivated by the licensee's determination
that it would be a newsworthy event, rather than for the contrived purpose of giving political advantage to the participants.
Moreover, a key determinant isghat the debate be adversarial in nature and permit spontanecus interaction among the
participating candidates. e %i‘

The Commission formerly imposed restrictions regarding who could sponsor a debate, the selection of candidates,
the arranging of their appearances and the overall production of the debate. These restrictions have all been remaved, and a
broadcaster and even candidares themselves (or their committees) may sponsor a debate directly, provided, however, that no
candidate is in a position to control the content, format or praduction.

To qualify for the exemption, a debate (or any other exernpl category of program, for that matter) need not include all legally
qualified candidates for a given office. Courts have held that minor candidates have other means of communicating with the
electorate.

Delayed Broadcast or Editing

A delayed broadcast or editing of any news event (including debates) remains exempt from equal opportunity obligations if
the event remains newsworthy and if the delayed and/or edited report is intended in good faith by the broadcaster to better
inform the public by maximizing audience potential and is not intended to favor or disfavor any candidate. The decision is
made on a case-by-case basis. [l an extreme instance, the Commission has permitted a delay of five weeks berween a news
event and its broadcast.

Y. Requests for Equal Opportunilies

A righht to equal opportunities does not arise automatically, but only upon proper request. There is no regured form for a
proper request. However, since equal opportunity rights are personal to an individual candidate, the request must be made
by a candidate or by his or her authorized representative and nor by a political party or special interest group. All equal
opportunity requests must be for a “use” by the candidate.

Opposing Candidates

Rights to"@lial opportunities vest only in legally qualified opposing candidates. in order for candidates (o be “opposing
candidates™ the same elective office must be involved. Ar a nominating convention or in a primary election, the opposing
candidate would normally be from the same party, unless some type of coalition party is involved. Thus,aRepublican seeking
election in a Republican primary would not be an opposing candidate to a Democrat seeking election in aDémocratic primary.
If a candidate is running unopposed in his or her party's primary, then there would be no opposing candidate entitled to
equal oppertunities. Upon nomination, of course, equal opportunitics would then accruc in favor of an opposing party's
nominee for the same public office.
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The Seven Day Rule

The most frequent complexity that generally arises with respect 1o requests for equal opportunities is the “seven day rule”.
This provides that a request for equal opportunities must be made within seven days of an opposing candidate's prior use.
Thus, if A uses a broadcast facility on August S, 10, 15, 20 and 25, B's request for equal opportunisies on August 26 will unly
cover A's uses of August 20 and 25; B lost his right to request cqual opportunities to A's first three uses by waiting more than
seven days afrer they had occurred.

Two fine points. First, the seven day rule applies only to the request for equal opportunities and not to the date selected for
the reply broadcast. Thus, in the above example, B's request can be for equal opportunity uses in late September, so long as
the request itself is made within seven days of A's uses.

Second, a request cannot be based upon another candidate's cqual oppormunity Where more than one prior user is involved,
the request must be made within seven days of the first prior use giving rise to equal opporlunities. Assime, for example,
that A makes a use on August I, and B requests an equal vpportunity on August 6 to be broadcast on August 15 Can C,
having learned on August 16 of B's Augusr 15 broadeast, request an equal opportunity? No, because the first use which
triggered the entire chain of equal opportunities was A's use of August 1, and 's request was due no later than seven days
after that. (B's use was an equal opportunity, upon which a further equal opportunity cannot be based.)

Notice

A station is under no obligation 1o advise a candidate that time has been made available Lo an opposing candidate — even when
a use occurs at the last minute of a campaign. However, upan inquiry from a legally qualified candidate, the station must
provide the candidate with the facts relative to opposing candidates' requests, includin g the time sold and the changes made.
This may be done by showing the candidate (or his or her representative) the station's political file.

Prior Requests for Expected Uses

Requests made before an opponent's use must he honored only if dirccted to a specific future use known at the time of the
request. Thus, if A announces on August 1 that he will speak on August 15, B can request equal opportunities at any time
between August 1 and 22 (this is, between the date of announcement of the use and seven days after the use). Further, when
A will use a station according o a fixed and continuing pattern (such as a spot in the 7:00 p-m. news every Monday), then
a single request from B for equal opportunities will apply not anly to A's uses during the preceding seven days but for all of
A's subsequent scheduled uses as well.

VIL. Equal Opportunities

Whar it Means

Equal opportunities means that a licensee must treat all legally qualified candidates for the same office alike, It may make no
discrimination in charges, practices, regulations, facilities or services rendered among legally qualified candidates for a
particular office. This applies to the availability of broadcast tme, the use of production facilities, the extension of credit, and
the applicaticn of technical requirements.

When an opposing candidatc requests an equal opporrunity, the licensee must consider the daypart concerned, the length of
the time segment, and the desirability of the particular broadeast time (including adjacency to popular programs). The station
is not required, however, (o afford an opposing candidate an opportunity to appear on the same program, or even at the same
time of day or the same day of the week, as long as the time segments offered are reasonably comparable. Equal opportunity
does not mean an idenrical segment of broadcast time.

The mechanics of working out equal opportunities is a matler normally left to the licensee and the candidates invalved,
within the framework of the general principles described above. A summary of some illustrative rulings may pravide guidance
in this area.
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The Commission has found the following practices to comply with its equal opportunity rules:

Refusal to sell time in exactly the same program or time period.

Permitting only two candidates to appear on a single hour broadeast and giving the third candidate a half hour for his
equal opportunity.

Refusal to grant equal opportunity use in response o a “make good” program necessitated by serious technical problems
(but only if it is the starion’s policy to give make goods to commercial advertisers on a routine basis).

On the other band, the Commission has found the following practices o violale the spirir of equal opportunities:

Schicduling of the initial use and equal opportunity in time periods having unequal audience potential.
Letting one candidate preview his opponent's message before recording his own.
Forcing one candidate to submit a script in advance,

Requiring one candidate to prepay but aliowing another to b billed {unless the licensee has a valid economic justification
for the disparate treatment, based upon the candidates’ past credit lustories).

Failure to enforce volleciion against one candidate.
Selling so much choice timne to one candidate that others could not obtain comparable exposure.
Charging unequal rates for the use of production facilities.

Adding a disclaimer tag to the spots run by only one candidate for a given office,

Exceptions

There are two broad recognized exceptions 1o equal opportunities,

“Last minute” uses

It is assumed that vxposures become increasingly valuable as an election approaches. While no absolute rules have evolved,
a licensee may provide less than numerically comparable opportunities shortly before a primary or general election. Thus, if
A launches his campaign with a saturation buy of 100 spots from August 1-3 and B requests equal opportunities on
August 7, a licensee may properly refuse B's demand to use all of his equal opportunities in early November. On the other
hand, if the licensee were to honor B's demand, then he might be justified in allowing A to buy a few further spots in
early November 1o offset B's more favorable placement.

The “Zapple Doctrine”

This exception is named afler the case brought by Mick Zapple, then Chief Counsel for the Senate Communications
Subcommittee. This exception is also referred to as the quasiequal opportunity principle. Equal opportunities, we have
observed, apply only to requests by candidates or their authorized campaign commitiees or representatives. But the
Commission recognizes that a political imbalance would occur were only the supporters of one competing candidate to
buy or obtain time. Thus, the Zapple doctrine requires that where A's supporters have bought time, then legally qualified
opponent B's supporters (but not B himself) must also be given an opportunity to buy comparable time. Similarly, a gift
of free ime to A's supporters must be countered with a gift of comparable free time to B's supporters upon request.
Note, though, that the Zapple doctrine applies only to supporters of candidates with substantial support (generally meaning
the nominees of major political parties). Further, it does not require the same degree of equivalence that is necessary for
equal opportunities, but rather a roughly comparable opportunity.

Two miscellaneous final points:

Production Facilities

Equal opporfunities appty here, 1wo. If anything more than the bare necessities for a broadcast are made available to one
candidate, then they must be made available t0 all cppusing candidates at identical rates and terms.
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Networks

A network use will trigger equal opportunity rights on each affiliate which carried the program or spot. Thus, if the network
itself does not provide an equal Opportunity upon proper request, it is the obligation of each affiliate to which a tmely
detnand has been presented to honor the request.

Vil Lowest Unit Charges

Without question, the most difficult and contentious area of the political broadcasting rules js the matter of determining the
correct charge for political dme. Section 315(b) of the Communications Act provides:

The charges made for the use of any broadcasting station by any person who is a legally qualified candidare for any public
office in connection with his campaign shall not exceed

* during the forty-five days preceding (he date of a primary or primary runoff election and during the sixty days preceding
the date of a general or special election in which such person is a candidate, the lowest unit charge of the station for the
same class and arnount of time for the same time periad; and

* at any other time, the chiarpes made far comparable use of such station by other users thereof

Charges Outside the Political Window-Comparable Rates

The second part of Secrion 315{b) generally poses few problems. Outside the 45 and 60 day periods preceding primary and
general elections, each station is obligated to charge a political candidate no more than what it would charge a commercial
advertiser for comparable time. Thal is, political advertisers must not be charged more than anyene cse for the same frequency,
class, and amount of time in the same period. A few cautions:

* If a station has both national and local rates, the Jatter would apply to candidates who seek to appeal to residents of the
same general area as advertisers who qualify for the Jocal rate.

* The "comparable use” rates arc upper limits, and a station is free to charge less if it wishes. However, a discount rate given
to one candidate must be extended (o all of his or her opponents.

*  All opposing candidates must be given the same rate. Thus, if a station raises its commercial rates after A buys a spot package,
his opponcnt B is entitled to the same rate given to A, Conversely, if a station lowers its commercial rates afrer A buys a
spot package, it would be obligated 1o sell spots to B at the new low rate and issue a refind to A for the difference.

* Run-of-Schedule (“ROS"} or preemprible political spols must be scheduled in the same manner as commercial ROS's or
preetnptibles. If A's ROS spots happen to all run in prime time (through no manipulation or other favoritsm by the
station), then B would stil] assurne the risk that his would not if he, too, bought an ROS package; to be assured of prime
time cxposure, B would have to buy fixed prime time spots (and pay the higher rate),

* In determining comparable charges, the rates actualiy charged to commercial advertisers must be used, even if they are
discounted from the station's rate guide.

Charges Inside the Political Window—Lowest Unit Rates

The lowest unit charge rules take effect during the 45 and 60 day periods preceding primary and general elections when
most polidcal advertising is purchased. These rules arc complex and subject to varying interpretations, not al) of which are
entirely clear. The hasic point to remember is this——the political adverdiser must be treated no worse than a station's “most
favored advertiser” without regard 1o the quantity of advertising purchased. Thus, even though the political advertiser may be
buying only a few spots over a relatively shorr period of timne, the candidate must be treated as though he or she had heen
the station’s best advertiser to whom quantity discounts may have been provided.

Please niole that in order o qualify for lowest unir rates, at the time a use containing a direct reference to another candidate
for the same office is purchased, a Federal candidate must provide the broadcaster with a written certification that the
candidate will comply with the notice requiremnents outlined in Section V1.
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Classes of Time

[n the past, the Commission recognized limited classifications of broadcast time. As sclling practices in the industry continuc
10 evolve, the Commission permits stations to have numerous classifications, so long as the differences between them are
genuine and are clearly defined.

First, some definitions as the Commission has adopted them:
* Tixed or fixed position — a spot thar will be guaranteed o run on a particular date at a spucified time.
* Rotation - a spot which is 1o run within a specified portion of the broadcast day.

* Run-of-schedule — a preemptible spot that may be scheduled at any time at the discretion of Lhe station and may be
preempted without prior notice to the advertiser.

*  Non-preemptible —a spot that is not subject to preemption during any particular daypart, program or time period. In contrast
to a fixed or fixed position spot, a non-preemprible spot may run any time during the designated program, daypart or
time period.

*  Preempible with notice - a spot thal may be preempted only after notice is provided to the advertiser by a specific ime,
[or example one week before airing. Frequently, the advertiser will be given the opportunity to pay a higher rate in order
to avoid preemption.

Previously the Commission had treated all classes of immediately preemptible time as the same. It now recognizes that many
stations use a “yield maximization” system or “grid card” and that treating all such classes of time the same is not what
Congress envisioned when it ¢nacted Section 315 of the Communications Act. The Commission also recognizes that commercial
advertisers may he willing to take a “significant prospecrive risk of non-clearance”” and accordin gly pay less, a risk that a political
advertiser might not be so willing to accept.

The Comunission will permit stations to establish and define their own reasonable classes of immediately preemptible time.
These separale classifications, however, may not be based solely on price or the identity of the advertiser There must be some
demonstrable benefit to the advertiser as well as a different ohligation upon the station in each classification of dme such as
varying Jevels of preemption protection, scheduling flexibility or make good benefits. There can only be a single class of
preetuptible time, however, where a station sells by auction so that any spat can be preempted hy an advertiser who offers a
higher price. By way of conmast, a station may establish separate classes of imrmediately preemptible time if it discloses
a specific price (or limited price ranges) as well as the estimated probability that a spot at each price level will run. Each
classiftcation of time must be disclosed to all candidates. The Commission, concerned that there might be some abuse, permits
candidates o file complaints challenging classifications viewed as manipulative or discriminatory.

The same policy will also apply to time that is preemptible with notice. Stations may establish separate classes of time with
varying periods of notice (one day, two days, one week, one month, etc.). These classifications must also be clearly defined,
fully disclosed and made available to all candidates,

A station generally may not steer a candidate to non-preemptible time by stating that preemptible time is sold out.
Preemptible lime can be sold out only if its preemptible spots may be bumped by spots purchased al a fixed rate or by a higher
class of immediately preemptible time. Preemptible time may aiso be considered soid out if, as a matter of normal business
practicc, the station limits the number of spots sold in each class of preemptible time. These practices must be followed
throughout the year and cannot be restricted to political periods.

Special Classes of Political Time

The Cammission recognizes that fixed posiricn or non-preemptible spots are more suited to the needs of political advertisers.
A licensee may create a special class of non-preemptible spots available only to candidates under either of rwo conditions.

First, the special class must be discounted so that it is no more expensive than preemptible tire sold to commercial
advertisers which bears a genuine risk of preemption. Thus, candidates cannot be charged a premium for non-preemptible
time if in fact equivalent or lower-prired preemptible spots are virtually certain to run. Note. though. that a class of time is
not considered (o be spedally for candidates as long as it is genuinely offered, and legitimately available, 1o commercia) advertisers
(cven if they have not purchased it).
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Second, news adjacencics can be considered a separate class of time for politicians only when the spots are guaranteed to run
adjacent to the news; these are especially desirable when candidates have been banned from access to the news programuming
irself. If candidates are banned from access to the news, then the lowest unit rate for this class cannot exceed the lowest umnit
rate for commercial spots within the news However, if candidates could have purchased spots within the news, then adjacencies
may be priced consistent with the lowest unit price of commercial spots in the same adjacent time slot, even if it reflects a
premium over the price of the news spots themselves. Be carclul to distinguish this type of spot, though, from one which is
s0ld as part of a broader rotation but which happens to run adjacent to the news programming; the lowest unit rate for such
a spot would be that of the rotation under which it was sold.

Political Discounts

While stalions may creare a special class of tine for political advertisers only under special circumstances, there is nothing
in the rules to prevent stations from creating a discount available only to political advertisers. Thus, a station may offer
non-preempitible time to political advertisers at a special discounted rate not available to other advertisers. This may be an efficient
way to avoid many of the complications in calculating the lowest unit charge when a station has muttiple levels of preemptible
time. It will avoid a later accusation that the candidate could have purchased preemptible time and obtained the practical benefit
of non-preemptible time. For example, a station may offer non-preemptible time 1o political advertisers at a rare less than that
offered to other advertisers. This rare must be lower than the highest level of preemptible time that is acmally subject to
preemption. This will avoid the possibility that candidates will he sreered toward buying non-preemptible time when they
could have purchased preemptibie time and had 4 significant chance their spot would have aired.

Assume that a station has three levels of preemptible rime. Level A (the highest-priced (ime) historically has a 90 percent
chance of airing. Level B has a 70 percens chance of airing and Level C has a 50 percent chance of airing. That station could
offer non-preemptible time to a candidate at a price between level A and Level B preemptible time; that is, if non-preemprible
time is offered to candidates at a discount, the price rust be lower than the highest level of preemptible time. A similar result
would be achieved by pricing this special non-presmptible political tme at the “average unit rate” for the particular class of
preemptible titne. However, there must be more expensive preemptible time thar is actually subject to preemption. In the
above example, if Level A time were not preempted, then time purchased at the special discounted rate for non-preemptible
time would be subject 1o a rebate Jower than Level B, the Jevel of the lowest unit charge for spots actually subject to preemption.

If rebates arc required, they must be calculated on a periodic basis and made promptly—and, to the extent practical,
within a vscful time frame The Comnnssion expects stations (o make rebates on an even more expeditious basis as election
day draws closer.

Rotations

Many stations use various forms of rowations 1o sell preemptible time. The Cornmission recognizes distinctly different rotations
as separate periods of time for calculatng the lowest unit charge even if rotations overlap. In analyzing the reasonableness of
a station's derermination, the Communsaon will consider whether two ostensibly differeal rotations are consistent with the
station's normal selling practices and arv based upun objective criteria such as varying audience size or demographics which
warrant differences in their prices |1 1~ essential that a siation disciose to candidates either all of its rotations or a complete
summary of its procedures for identtlsing i possible rotanons rhat can be purchased.

The Commission also recognizes that prices may vary from week 10 week. Stations may calculate the Jowest unit charge solely
on the basis of spots that ran during the reievant week, even if some of the spots were the result of contracts that are in effect
over the course of several weekly rowtions Aswume that a commercial advertiser has bought a 13-week rotation and at the
time of the purchase the price per spot was $00 During the course of that rotation, the station increases its rates to other
commercial advertisers to $250 The political adverriser must pay no more than $200 even though commercial advertisers
may be charged more.

Package Plans, Volume Discounts and Bonus Spots

The Commission does not consider package plans or honus spots to be a separate classification of time. All rates and bonuses
offered to commercial advertisers in packages must be included in lowest unit charge calculations. This includes all packages
and hanus spots. whether individually ncgouated or available 10 every advertiser. When the package is simply a valume
discount within a single class of spot, then the unit rate for each spot within the package is the package price divided by the
number of spots. When a package coniains spors in more than one class or time period, though, a licensee must allocate the
package price among the spots in cach class or time period.
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Deterrmining the value of bonus spots or spots within a package can be illustrated as follows. If a radio station sells five morning
drive spots for $1000 and throws in another five morning drive spots at no charge, the average cost of the spots for lowest
unit charge purposes would be $100 (that is, the $1000 total price divided by the ten total morning drive spots). If, though,
the station were to sell the five morning drive spots for $1000 and then throw in anather five ROS spots at ne charge, the
station could value the ROS spots at the lowest unir charge for that class of time {for example, $10 each), resulting in a lowest
unit ratc for the drive time spots ot $190.

The prices assigned to each spor in the package must be documented, either o the face of the contract or invoice or on a
separate internal memorandum. 1f a separate memorandumn is used, it must be prepared simultaneously with the formation
of the contract and should be signed and dated by an auchorized representative of the station. Moreover, if the pertinent rates
for lowest unit charge purposes are included on the separate document but are different from the value reflected in the
contract and/or invoice (which may reflect only an average rate or 1otal cost), then the information on the separale
document must either be included in the public file or otherwise disclosed to candidates seeking to purchase time.

Non-Cash Incentives

Non-Cash merchandising and promational incentives which have minimal value (such as coffee mugs) or which might
Lmply a relationship between the stalion and an advertiser (such as a bumper sticker) need not be offered to candidates,
A more substantial incentive (such as a vacation) would have to be offered to any polidcal advertiser who becamne eligible by
purchasing the required amount of advertising.

Billboards and Promotional Announcements

Billboards (ie: brief promotional announcements preceding or [ollowing a sponsored program) and announcements of
upcoming programming need not be offered to political advertisers, nor must their value be factored into lowest unit rate
calculations for the class and time period in which they appear The Commission's exernption of these types of bonuses is
premised upon the impracticality of including the reyuired political sponsorship identification in such mentions, which ae
generally quite briel.

PSAs

A special consideration applies to “paid” or “sponsored” public service announcements {“PSAs”) (that is, PSAs promoting a
non-profit organization or activity that are paid for, at least in part, by a commercial advertiser and are identified as such}.
An example would be a United Way solicitation followed by mention that this reminder was brought to you as a community
service by a local auto dealer. Sponsored PSAs sold by themselves would be counted the same as any other paid advertiserent
for purposes of calculating lowest unit rates. If a station offers sponsored PSAs to commercial advertisers as a bonus or 4s parl
of a package, then the value of these paid PSAs must be calculated as part of the lowest unit charge in the same manner as
package plans by assigning a reasonable value to the bonus PSA spots. Thus, if the paid PSA is of the same class and tine period
as a commercial spot, then the “package price” must be prorated among commercial and paid PSA spots in order to arrive at
the lowest unit rate. When the paid PSA is run in a different class or time period, then the Commission will generally defer
to the station’s reasonable good faith judgment in allocating the price of a package among the PSAs and spots. Be careful,
though, in assigning too low a value 1o the paid PSAs, as this could depress the lowest unit charge for the classes and time
periods during which the PSAs were aired.

Advance Payment and Credit Policies

A stagion Is required to extend credir only to those candidates or their advertising agencies that have a credit relationship established
with the station. If there is no credir relationship, the station may require payment in advance from a candidate for an
advertising schedule no earlier than seven days before the first spot on the schedule is to run.

Period for Rate Comparisons

The Commission generally requires that lowest unit rates he calculated in comparison to commercial spots running in the
sarne week as the palitical spat in question. However, artificial manipulation of long-term schedules (that is, to eliminate low-
priced spots from a seasonal or annual contrart for the weeks near an elecr nn) may be disregarded.
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Increases in Rates During the Election Period

Stations 1nay mcrease rates during the 45 or 60 day political window, but only for a commercially valid reason, such as audience
ratings, scasonal program changes ar, if time is sold routincly in weekly rotations, on a weckly basis. & candidate who
purchases time after a rate increase, however, is entitled to the lower rare paid by another advertiser who conrracted for time
before the rate increase so long as the spots are of the same class of ume. Thus, if a long-term advertiscr purchases time al a
lower rare than that charged during a particular week due to a rate increase, the long-term lower rate must be used 1o caiculate
the lowest unit charges for the same dlass and amonnt of time for thosc weeks in which such spots are aired. The long-term
advertiser in this instance is the “most favarable advertiser” Thus, the political advertiser must abtain the same benefir,

“Fire Sale” Rates

“Fire sales” during a political window could result in ap artificially low towest unit charge raie, and should be viewed as a
dangerous practice. Befure selling any spots at deeply discounted rates, a broadcaster should calculate the cost of the unsold
Inventory against the cosl of rebating political advertisers down 1o the lowest unir charge established by the fire sale rate.
In some instances, particularly where there is a heavy volume of political business on the air, it may be less expensive to retain
the unsold spots in inventory than to sell them ar fire sale rates and have to provide rebates to political advertisers.

Advertising Agency Discounts

Advertising agency discounts must be passed through 10 a candidate who does nor utilize an advertising agency, Rep commissions,
though, are not constdered in caleulating lowest unit charges.

Spots in Specific Programs

The Commission continues to recognize thar prime time programs (primarily on television) will differ in value on a
program-hy-programn basis. If the station's normal sales practices treat individual programs in this fashion, the Commission
will recognize each such program as a separate class of time for purposes of calculating the lowest unit charge.

Sold-Cut Time

A broadcaster may consider a particular program or day part to be soid out so long as a candidate legaily entitled to rime is
provided reasonable access to the station's overall schedule. A station may claim to be sold out of preemptible time only if jes
preemptible spots may be bumped by spors purchased at a fixed rate or by a higher class of immediatety preemptible time.
On the other hand, a station cannot claim that it is sold our of preemptible time where all of its preemptible Lime is soid in
an auction-like manner whereby advertisers can continue 1 preempt each other simply by paying an incrementally higher
rate. Thus, a station may not steer a candidate to purchase higher priced time if it gives comnmercial advertisers the opportunity
to clear merely by paying an increased rate.

Local and National Rates

There is no distinction between local and national rates for purposes of lowest unit charges. Thus, the lower rate conols the
calculation of lowest unit charges.

Production Facilities

Lowest unit charges only apply to purchases of broadcast time and do not apply to the use of a station'’s production facilities.
The station is free to charge its standard commercial rates for use of production facilities, regardless of whether a candidate
qualifies for lowest unit charges in the purchase of broadcast time. Stations may not discriminate against pelitical candidates
vis a vis commercial advertisers. For example, if free production of spots is available to commercial advertisers, [ree preduction
of spots must also be offered tw political candidates. Note from Section XI, below, that production required to add a missing
legal element such as 2 sponsorship tag may be billed at standard rates.

Make Good Policies

A "make good” is a spot run without charge 1o compensare for a spot that had been scheduled but was not broadeast due to
preeruption or a technical problem. It can also represent compensation for filure to deliver guaranteed audience levels during
a scheduled broadcast.
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If a station sells preemptible time on a weekly rotation basis and 2 make good happens to run in a normally more expensive
rotation periad, then it will become the lowest unit rate for thar time period during the endre week. To illustrate, assume a
candidate buys three 30-second, $100 spots to run between 6:00 p-m and 7:00 p.m. sometime Monday through Friday in a
given week. Assume further that a §75 commercial spot preempted {from an earlier date happens to run at 6:50 p.m. that
Friday. This will cause the $75 rate to become the lowest unit charge for any spot run during the 6-7 p.m. period of the entire
week and the candidate would be entitled (0 a $25-per-spot refund. Make goods, therefore, should run within the same time
slot as originally scheduled.

Special considerations apply to make goods which arise not because of technical faiture, scheduling errors or preemption,
but rather due o0 a shortfall in a prormuse of audience delivery. The problem here is that pertinent audience information may
not be ascertainable undl after an election. In such cases, a station should either pravide a prompt rebate or offer 2 make-good
in connection with any subsequent general or special election in which the candidate may be running.

Time Sensitive Make Goods

If a station’s policy is to make good a spor preempted by a higher paying advertiser, and if it is willing o run the make good
spot within a specific time framc {1.e., a holiday sale make good would be sure to run before the haoliday or an event makc
good would have to run before the date of the event), then it must also ensure that make goods for political spots air before
the election. On the other hand, if a starion dees not make goad preempred commercial spots, there is no obligation to do
s0 with respect to political ads. If thar is the station policy, then candidates may prefer more expensive fixed-rate spots to
assure the exposure they seek.

IX. The Disclosure

The Comumission emphasizes that stations must fully disclose their selling practices to political advertisers out of concern that
stations may steer naive polirical adverusers toward premium priced fixed or non-preempiihle time when their needs would
have been served by a lawer priced class of ume.

Following the 1990 election, many candidates complained that they were not aware that they could have had their spols run
without paying for non-preemptible time_ even though they had the services of experienced advertising agencics and ime
buying services. (In their defense, stauons complamed thar agencies and buyers deliberarely bought unduly expensive ads in
order to bolster their own compensation. which was a percentage of the total amount spent.) To reduce station liability and
confusion about whar disclosure i+ required, the Commission now requires thal stations must disclose to political advertisers
all discount privileges availahle to commercial adverrisers The disclosure should be atrached to any avail sheet provided o
political advertisers. Additionally, rep hirims must be advised that the disclosure must be arached to any avails il provides and
must accornpany any order it returns o the stauon.

The burden of disclosure is on the station. not Uie tandidate. Licensees must always disclose their selling practices to political
advertisers, not just during the 45 day period preceding primary or run-off elections and the 60 day period before the
general election, but during the “camparable raw” periods as well. This disclosurc requirement applies regardless of the
complexity of a station's rate structure 1+ and even if il has no rare structure at all, but negotiate deals based on whatever price
it can obtain. The Commission has dechined o adopt a model disclosure form, but has stared that the disclosure made to
candidates must include at a minimum the following:

* A description and definition of each Uass of time available to commercial advertisers that is complete enough to permit
candidates to identify and understand the specific arrributes of each class of time.

* A complete description of the lowest unit charge and related privileges {such as priorities against preemption and make
goods prior to specific deadlines) tor each class of tirne offered to commercial advertsers.

* A description of the station's practices with regard to selling preemptible time based on advertiser demand (including
“current seiling level” or "street rawe”) with the assurance that candidates will be ahle o purchase tirne at these dernand
generated rates on the same basis as commercial advertsers.
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* An approximation based on current experience of the likelihood of preemption of each class of preemptibic time.
This is designed to protect candidates from being steered fo higher-priced fixed or non-preemptible time when there is
an acceplable probability that a certain level of preemptible time would air If'a station has a practice of selling preemptible
me 0 a high-volume advertiser with an understood assurance that the seation wiil see Lo it that the spot will run,
that same privilege must be accorded to the political advertiser even if the candidate is ouly purchasing a single spot.

* I the starion has any sales pracrices based on audience delivery (such as no charge bonus spots if the promised audience
is not delivered), these practices must also be made known and made available to the candidate.

Once the inival disclosure is made (o a candidate, it nced not he repeated each time the candidate purchases additional time.
However, tlic station remains obligated to update or modify all previous information as often as necessary Lo insure its accuracy.

Finally, the Commission recognizes that there is no way to compel a candidate to heed the disclosure. For this reason, we
recommend that all disclosures be in writing and attached to the contract. Non-federal candidates may be required to sign a
written acknowledgement of receipt of the disclosure as a condition of nitial access to & broadeast station. Equal cppormnities,
though, cannot be denied on the basis of a candidare's refusal to sign a receipt of the disclosure. Moreover, becanse of their
right to station access, federal candidates cannot be required 1o sign a receipt of the disclosure. If a candidate or candidate's
representative refuses to sign a receipt, a notasion to that effect shanld be placed in the polidcal file. A sample form for that
purpose is included in Appendix C.

As the purpose of the disclosure is both Lo inform potential political advertisers and to protect the station agalnst accusations
of deceptive selling practices, we strongly recommend that the disclosure be phrased in simple, nor-technical language that
is likely to be understood even by those with no prior experience in this area. It is essential (o err on the side of extensive
disclosure, so as to avoid a claim that a candidate was lured into buying more expensive or extcnsive time than was reasonable
tu achieve their abjectives,

A sample disclosure form including an example of a fairly complex table of time classes is attached as Appendix B. It was
developed by Jerald Fritz, General Counsel to Allbritton Communications Company, and has been reviewed by FCC staff. We
would be pleased to review any proposed disclosure statements pricr to implementation.

X. Censorship of Uses

Most political broadeast rules are complex, subject to interpretation, exceptions and qualifications. But if there is a rule in
political broadcasting which is nearly absolute it is that a use cannot be censored in any way.

This principle is often put 1o the test by attorneys and ather candidate representatives claiming that opponents' spots are false
and demanding that they be pulled. But if the challenged material qualifies as a use, then the station has no choice but 1o run
it as scheduled.

There are only two possible exceptions: the broadcast of obscenity, which is prohibited by a Federal criminal statute, and the
broadcast of a direct incitement to immediate lawless action, Both fall outside the Constitutional protection of frec speech.

It remains unclear whether political advertising containing obscene material is to be free from censorship and has to he
broadeast. In a memorandum to Congress, the Commission suggested that the riminal stalute prohibiting obscene broadeasts
overrides Lhe statutory no-censorship provision. Although no formal decision has ever been rendered, the Commission staff
has informally advised that a broadcaster may refuse o air a political broadcast which is obscene.

The same statute also hans the broadcast of indecent or profane material, but the constitutionality of these provisions has
never been tested and is doubtful. Such material presents a threshold problem of derermining whether it is indecent in the
first place. That, in turn, requires thar context be considered. FCC staff has suggested that candidates should be afforded great
leeway in presenting their views on campaign issues and so political speech, even if highly distastefu! or rude, might not
qualify as indecent.

In 1997, there was a proliferation of television advertisements by candidates for federal office depicung aboruons and abua ted
feruses in graphic terms. These candidates invoked the “reasonable access” provision of Section 312(a)(7) of the
Communications Act to demand that the spots air at times of their choosing. The spots put licensees who cuntended the
advertisements were obscene or indecent in the awkward posilion of either violating the law against indecent and obscene
broadcasts or the law requiring reasonable access for federa! candidates.
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A federal district court judge in Atlanta ruled that stations could restrict a federal candidate’s graphic abortion advertisement
lo a “safe harbar” comprising the hours between midnight and 6 A.M. when children were less likely ta be in the audience.
The Commission then held that a licensee who made a reasonabie, good faith judgment that a spot was indecent could restrict
it to the "safe harbor” period. Subsequently, however, the Court of Appeals for the District of Columbia Circuit struck down
the Comnmission's “safe harbor” for indecent programming. Even so, the Court did not disturb a broadcaster's right to precede
an indecent political spor with a warning.

Although this type of simation remains troubling (especially since the penalty for refusal o run a federal spot could extend
to license revocation), no recent attempts have been made to air indecent material under the guise of a political use, and so
perhaps the problem has suhsided. Nonetheless, should it recwr, then licensees will have to consider the risks of running,
Tejeciing or attemnpting to channel the objectionable material,

So far, there have been no cases in which a broadcaster was exempted from airing a use thar could constitute a direct incitenent
to imunediate lawlessness. Indecd, the Commission has held thar threats against the station do not warrant an exemption from
the no-censorship provision.

Aside from these two exceptions, which are rarely encountered, censorship of a use is forbidden. Musical backgrounds, which
clash with a station's image, libelous remarks or even racial slurs may not be censored by a station during a use. To take an
extreme example, if a legally qualified candidate buys time for a use, never once mentions his campaign, and proceeds 1o use
the time 10 slander his creditors, the use must be permitted without licensee intervention.

Nor can a licensee engage in procedural censorship, such as requiring a tape or script in advance {to screen for content) or
atteinping to limir the topics o be discussed. An advance lape or script may be requested, but only to check ils qualificarion
a~ a wse, o verify thar it contains proper sponsorship identification, and w measure its length. 1f 2 candidate refuses to supply
advance material, he or she cannot be compelled o do so, but can simply he reminded of sponsorship and length requirements.
Simularhy, if & candidate wishes to appear live, the licensee may not Inguire as to the proposed content beyond what is necessary

10 provide required faciliries

A licensee may add conrtent neutral audio and/or visual disclaimer lags to polirical spots, Acceptable disclaimers could identify
the spot as a paid political advertisument or a statement that the views expressed do not represent those of the station:
however, such rags must be added 1o all advertising broadcast on behalf of every candidate for the same office. A licensee may
not add a disclaimer that in any way might be construed as an editorial comment,

lin exchange for its inability to exercise any control over the content of 2 “use.” a broadcaster is immune from liability for
any libel or defamation contained 1 a use that it broadcasts. This federal protection preempts any state or local laws 1o the
comtrary However, the immunity only cxtends to “uses.” Broadcasts hy supporters of the candidate are not immune. The
heenver can protect itself from liability through a requirement of prior approval of a script or tape of any material other than
a s In addition, a station may freely address issues raised by potitical advertising in its news and public affairs programming,

XL. Sponsorship

Identification

The Communications Act and the Commission's rules require that any sponsored message idenlify who paid for it. The Federal
EBiection Campaign Act goes further to require a statement as to whether a political message was authorized by any candidate.
The 2002 Campaign Reform Act seeks to assign personal responsibility of the candidate or other sponsor. These requirements
appiy 1o all pelitical messages and are not limited to "uses”.

The requirements are as follows:

* !l a program or spot is both paid for and authorized by a candidarte or his campaign comrmittee, the announcerment must
idenafy the candidate and state that the candidate has approved the broadcast, On radio spots for a federa} candidate the
statement must be read by the candidate. The last fnur secnnds af a televicion spot for 3 federal candidate must consist
either of an unobscured, full-screen view of the candidate making the required statement or the candidate's voice accom-
panied by a clearly identifiable photographic or similar image of the candidate, together with a clearly readable printed rext
of the statement. In addition, the announcement rmust state that it is paid for or sponsored by (the name of the candidate
or the legal name of the candidate's campaign committee).

2001 WOMBLE CARLYLE SANDRIDGE & Rick, PLLC, July 2004 Edition 20



* In addition to the foregoing, a further requirement applies to sports qualifying for the lowest unit rate that conratn a direct
reference to another federal candidate for the same office, Radio spors must also identify the office sought, TV spots must
state that the candidate's authorized committee paid for the broadcast.

* In order to qualify for lowest unit rates, a Federal candidate must certify to a station that he or she will comply with all
of these notice requirements.

* I a third party pays for the program, and it is authorized by the candidate or his comunittee, then the sponsorshup
portion of the announcement must read: “Paid for (or sponsored) by (name of third party) and authorized by {name of
candidate or his committee).”

- If the program is paid for by a third party and not authorized by any candidate, then the announcement must read:
" is responsible for the content of this advertising;"” with the blank to be filled in with the names of the payor
and any connected organizations A television spot for a federal candidate musr accompany the audio statement with an
unobscured full-screen view of the political committee or ather person making the statement together with the printed
text of the statement, all for a pertnd of at least four seconds.

Note that in all of the above announcements, the words “paid for by" or “sponsored by” are mandatory, Substitutions such
as "brought to you by” or "made possible by are not accepiable.

One further poine: if a station donates ttme to a candidate, cither such time can be identified as “provided by Station XXXX
as a public service” or mention o sponsorship can be omitted. {The authorization portion of the tag would still be required,
though.} Note that donations of tume will rrigger free ¢qual opportunities upon request by opponents. If an opposing
candidate claims such equal opportunities, then the only announcement required would be that the material is authorized
by the candidate or his or her commuttee. Similar considerations apply if a candidate agrees to accept spots or program time
in lieu of equal opportunities against a station employee who is a candidate.

Solicitation of Funds

If a program or spol is financed by a political Lommittee and solicits political coneributions, the following must be added:
“A copy of our report is filed with the Federal Election Commission and is available for purchase from the Federa] Election
Commission, Washington, DC"

Controversial Issues of Public Importance

Commission rules require that any niater which discusses a controversial issie of public importance (including most political
miaterial), that is furnished to a stauon as an inducement for broadcast (whether or not any payment is made), must contain an
announcement that it was furmshed and by whom. This could inctude audio feeds and fitm clips supplied by a candidate
for use in a newscast or othier programming However, Commussion seaff advises that if a station edits such material into a
substantially different form or embeds 4 poruen into its own program, then an announcement would not be required.
Il needed, the announcement would be the same a< in the above three examples, but with the words “Furnished by" substituted
for “Paid for by” ar “Sponsored by ”

Placement of the Sponsorship identification

Regardless of which announcement applies. 1t must appear or be heard either at the beginning or at the end ol any spot or
other broadcast matter that does neit exceed five minutes in length If the length does exceed five minutes, then the required
anneuncement must be given at both the begimung and the end of the program.

Licensee's Responsibility

it is the responsibility of the bruadcaster 1o determine that all sponsored potitical messages comply with the above requirements.
If the spot does not comply, the broadcaster must add or substitute the required announcement. If a statcion routinely includes
the time required for sponsorship idenufication in computing the length of commercial announcements, then the same
practice can be applied with respect to the tay added o political announcements. If there are problems regarding the
sponscrship identification, the swarion should attempt tes wrrk them anr with the candidate. If these problems cannot be
resolved, the station is permitted 10 1nsert its awn sponsorship identification in compliance with the Commission's rules, even
if it means covering up part of the candidate’s aural (or visual) message. The station is not required to provide additional time
for the sponsorship identification free of charge. The broadcaster may choose whatever means it decides are appropriate to
meet its responsibility for proper sponsorship identification,
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Recognizing that there may be instances where there may not be sufficient time to prescreen the political sponsorship 1D,
the Commission allows a station o run a spot the first cime without risking a vicladon. Ouce aired, however, the station wil)
be required to add, at the candidate's expense for the costs of production, the required identification for future broadcasts if
the spol is not in compliance.

Hidden Sponsorship

A question will occasionally arise as to whether a braadcaster has a duly to investigate charges of “hidden sponsorship,” thar
is, where there is sotne indication that an unidentified party is really responsible for an ad. The emerging standard appuars to
be that the duty arises only when the broadcaster is presented with circumstances that raisc 2 suspicion in the mind of a
reasonable person. Actual knowledge of the true sponsor would require an appropriate identifying announcement. But if
confronted with conflicting allegations of spousorshi p. a broadcaster may rety upon the nominal sponsor's representation that
it is, in fact, the true sponsor, absent circumstances so strong as to cutweigh the value of such an assurance. I aly event, no
arducus investigation is required.

Pre-Broadcast Submissions

A station may requesr, but canuot require, pre-airing submissions of political advertising. Remember, this is not for PUrposes
of censorship, but only to verify length, technical compatibility and compliance with the sponsorship identification rule.

State Requirements

Occasionally, a state may impose more stringent sponsorship regulations. Texas, for example, requires thar all political tags
include the address of the sponsor as well as a statemenr that the spot is a paid political announcement. To the extent that
such state requirements supplement rather than conflict with ECC requircments, they are valid.

XI1. Political File Contents

Broadcasters must keep a political file containing information with respect to all requests to purchase political broadcast time,
whether or not made on behalf of a legally qualified candidate. Covered are all messages relating to any political matter of
national importance, including legally quatified candidates, any election to federal office or a national legisladve issue of public
importance. The records must contain the following information:

*  Whether the request to purchase broadeast time is accepted ar rejected by the licenser

* The rate charged for the broadcast time

* The date and time on which the broadcast is aired

*  The class of time purchiased

* The name of the candidate, office, election or issue to which the communication refers {as applicable)

+ If a request is made by, or on behalf of, a candidate, then the name of the candidate, the authorized committee of the
candidate and the reasurer of such commirttes

* In the event of any other requests, the name of the person purchasing the time, the name, address and phone number of
a concact person for such purchaser, and a list of the chief excculive officers or members of the executive committee or
board of directors of such purchaser

It must be reemphasized: all requests for political broadcast time—including equal opporamities—must be reduced to writing
and kept in the political file. Sample standard written agreement forms for political advertisers are found in Appendix C to
this manual. Please note, though, that this rule applies only to specific requests for time and that mere inguiries as to rates or
tor general inlormation are not included.
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XNl Aiccess o e Political File

The political file must be maintained at the same location as the station's public inspection file It must be available for Inspection
during all normal business hours, plus at other times (especially close to an election) as necessary to apprise opponents of
potential equal opportunities. Prior appointments cannot be required. Those seeking Lo inspect the file may he asked for
personal identificauon (name and address only) but o other informatien, including organizational affiliation or the purpose
of the request. While stations should be as welcoming as possible, abusive hehavior by a party seeking inspection may
justify denial of further access.

Although traditionally the political file is kept in paper form, the trend of the future clearly is toward electronic databases.
If the file is in ejectronic form, a comnputer terminal must be available to afford access to the contents of the file. Unlike
requests for other items in a station's public fite, relephonic requests for information in the political file need not be answered,
although it is essential that each station adopt and apply a uniform policy for all such requests, so as to be sure that no
favoritism is displayed.

The Commission emphasizes that the file must be kept "neat and accurate” so that “anyone viewing the contents of this file
will be able readily to discern what the station has sold or otherwise provided to each and every candidate.” To satisfy the
requirement of maintaining in the political Ale a record of the spots that actually run and the time the spots run, the licensee
may include in the file a notation that the station will provide prompt assistance, including access to its program logs,
to candidates requesting this informanon.

The political file must be maintained for two years after the election. After this time period the file may be discarded, unless
there is a claim against the licensee or an investigation by the Commission for which material in the political file is relevant.

Updates

The political log should be updated on a daily basis and made available as part of the station's public inspection file.
A primary purpose of the political file is to permit opposing candidates or their representatives to determine whether they
are entitled to equal opportunities triggered by political broadcasts of their opponents,

In liew of keeping a separate political log, a file of Agreement Forms may be kept. Note, however, that all forms requesting
time must be placed in the file—even if the request is refused. if a “form file” i used, it must be supplemented with a log
of gifts of free time. Rebate information also must be included in the political file.

The political file is the primary means by which candidates, the public and the Commission can monitor a licensec's
compliance with the political broadcasting rules. A 1990 audit of 30 stations revealed that some did not have complete and
well-organized political files and the Commission assessed forfettures against such licensees. Under the Cornmission's current
guidelines, the base forfeiture is $7,500 for each violation of the rule requiring matntenance of a political file and $12,500
for each violation of other aspects of the political broadcasting rules.

XV The Fairness Doctrine

The Fairness Doctrine is no Jonger in effect, either as a general matter or as it was applied to ballot issues in elections.

In 1987 the Commission repealed the major aspects of the Fairness Docirine in response to a complaint concerning coverage
of a controversial issue of public tmportance (the Syracuse Peace Council case involving the controversy surrounding
construction of a nuclear power plant). It did not at that rime address the issue of whether the Fairness Doctrine remained
intact for clections.

A corollary to the Fairness Dactrine, commonly known as the Cullman Doctrine, had required stations to provide free time
to Side A on a ballot issue where Side B Lad purchased advertising time and Side A could nor afford to purchase time. When
it repealed the Falrness Doctrine, the Commission Tefl vpei the yuestion of whethier it wouwld coptinue to roquire stations to
provide free time in response to paid time on ballot issues,
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In January, 1992, the Commission clartfied its positicn, holdin g that the Fairness Doctrine does not apply 1o baliot issues.
Thus, it now appears that the Cullman Doctrine is of no further effect. However, the “Zapple Doctrine” (see section VII)
remains in effect.

In 2000, the Commission launched an inquiry to explore the rationale behind and continued usefulness of various adjuncts
to the fairness doctrine including the political editorial and personal attack rules discussed in the next two sections. The outcome
of thal proceeding may have a significant impact upon resurrecting or medifying all of these policies.

XV_Political Editorials

[n November 2000 the FCC eliminared its rules concerning political editorials and personal attacks, as required by the US
Courr of Appeals for the District of Columbia Circuit foll owing a successtul challenge by the Radio-Television News Directors
Association. However, while the Court ruled that the policies could not be sustained on their existing rationales, it did not
reject the substance of the policies; rather, it noted that the FCC (or, presumably, Congress) was free to conduct a new
rulemaking and reinstate che rules if it determined that their purposss remained valid. That possibility still exists. Therefore,
we are describing the {ormer rules in the remainder of this, and in the next, section.

Unlike most of the political broadcast rules, the broadcast of a political editorial triggered an affirmative chligation on the
part of the broadcaster 10 notify candidates and to provide free response time.

A political editorial is any broadcast statement that represents the view of station management and which either endorses or
opposes a legally qualified candidate Thus a statement of personal political opinion by an announcer would not be an editorial,
On the other hand. a news item announcing a station owner's voting preference would be 2 political editorial. Endorsement
ol or opposition to a candidate van be indireet, such as in a statement calling for a change in the local school board when
cerlain members are running for reelection. In addition, editorial recaps in which a station’s endorsements or positions are
quickly summarized are themsclves editorials, which gencrated additienal notification and response obligations.

Notice

While the rule was in effect, upon broadcast of a political editorial, a licensee, within 24 hours, had to cransmit:

* nolification of the date and time of the editorial;

* a complete script or tape, and

* an offer of a reasonable reply opportunity for a candidate, or his or her spokesperson, to respond over the licensee's facility:
The Commission's rules were very specific as to how the notice was to be given.

+ Il'the editorial opposed a candidate, then the materials had to be sent to that candidate.

* I the editarial endorsed a candidate, then the offer had to be ransmitted to all legally qualified opposing candidares.

* Ilthe editorial was 1o be broadcast within 72 howrs prior to the day of election, then the licensee had to act sufficiently
in advance of the broadcast to enable all appropriate candidates to have a reasonable Opportunity 1o prepare and present
a response in a tmely manner.

For all practical purposes, unless all the appropriate candidates had been advised sufficiently in advance, editorials within
three days of an election were effectively barred.

Response Requirements

A reasonable opportunity to respond, in most cases, consisted of comparable time and scheduling. But it could have required
far more, a5 the time allntred had ta permit a meaningful response. That is. if a one-minute editorial briefly criticized ten
incumbents, then a six-second reply opportunity for each clearly would have been inadequate.

The station could have required that a candidate's spokesperson, rather than the candidate, respond. (If the candidatc appeared
personally, Lthis would have been a free “use,” which, in turn, would have required comparable gifts to all opponents.) With
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that exception, the format and content of the Tesponse Lime were a matter largely within the discretion of the candidate Thus,
if a 30 second editorial was broadcast six times, the candidate could be given broad discretion as to whether the spokesperson
will take six 30-second responses, one three-minute program, etc., provided thar the impact of the scheduling of the response
did not grossly exceed that of the original cditorial. At the same time, since the candidate did not appear and since there was
no use, a licensee could have censored the reply within reason.

XVI. Personal Atfacks

Please see the introduction to the previous section, as the same considerations apply to the status and future of the personal
attack rule.

When a derogatory personal reference was made upon an identifiable person or group in the context of discussing a controversial
1ssue of public importance, a personal attack was deemed to have aceurred.

Action Required

Like the political editorial rule, the personal attack rule also required affirmative action by a licensee. However, the rule was

rarely triggered in political broadcasting, since it did not apply to statements made by a legally qualified candidate, his or her
authorized spokespersons, or thuse associated with him or her in the campaign directed to other candidates, their authorized
spokespersons ur those associated with them. Nor did the rule apply to bona fide news interviews and on-the-spot coverage

of bana fide news events,

Three Elements
To trigger the rule:

(1) An attack must have been upon the honesty, character, integrity or like personal qualifies of an identified person or group.
This mieant that disagreement with or disparagement of a person's political views, voting record, knowledge, intelligence,
fiscal responsibility or background—no matter how vehern ently expressed—did not constinute persomal atracks,

{2)The identity of the individual or group must have been recognizable by a substantial segment of the audience, even if
specific names were not used. A reference to “those crooks on the schoal hoard” would have suffficed.

(3)The atwack must have been made during the presentation of views on a controversial issue of public importance.
Most election topics were presumed to e controversial issues of public importance.

A Licensee's Duties

Once the rule applicd, within a reasonable ftne, and in no event later than one week after the artack, the Heensee had to wansmit
to the person or group artacked:

* notification of the dare, time and identification of the broadcast;
* ascript or tape of the attack (or an accurate summary if a script or lape was not availabie}; and
* an offer of a reasonable opportunity ta respond over the licensee's facilites.

Except for the fact that there was no 72-hour rule here, the “reasonahle opportunity” provision was to be interpreted as
discussed previously with respect to polirical editorials. Should the person or group have refused the station's offer, the licensee
need have made no further effort. The right to respond was a personal one, and no outside party was able o raise 4
complaint on behalf of the parry acrually attacked.

Nate that the personal attack rule applied whether or not the licensee was responsible for the attack. In any event, it was the
licensee who was responaible for remedying the porsonal attack. Thus, if a paid issuc advertsement contained a personal
attack, then it was the licensee, rather than the sponsor of the advertisement, who had to take remedial steps. Similarly,
an attack during a network or syndicated program tri ggered an obligation in each affiliate or station carrying the program to
notify and offer an opportunity for a response.
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SWIl. Issue Rdverfising

Political action commitiees (PAC's) and other vutside interest groups have become increasingly involved in the sponsorship
of broadcast issue advertising, Frequently, the advertisements are used (o EXpress supporl or apposition to a political philosophy
or legislalive program. In othier instances, they are used to criticize the performance of an incumbent,

Itis not necessary 1o allow such groups access to a broadcast station. The Commission has reasoned that na group has a general
right of access. The unly exception deals with individual federal candidates. The Commission has specifically approved a
policy of refusing time to any PAC during the political campaign season regardless of views expressed. 1 falls within a
licensee's editorial discretion as to whether any specific PAC spot should be accepted. Thus, permitting one PAC to air a spot
does not open the door to all others (from a strictly legal standpoint, that is—public perception of fair play is an entirely different,
and potentially a more serious, matter).

If you do choose to accepr issue advertising, each proposed sponsor should complete an Agreement Form similar to the model
Included as Appendix D. For issuc ads tha relate ta any political matter of national importance (including any legally qualified
candidate, any election o Federal office or any national legislative issue of public importance) the same record-keeping
apphies as to candidate advertising, as outlined in section XII of this manual.

Should a licensee choose to run PAC spots, the question arises as o what obligations would be triggered. The Fairness
Doctrine is no longer applicable. However a PAC spot directed against an incumbent who has net yet declared his candidacy
for reclecuon could have triggered the personal attack rules while they were in effect, and possibly libel or slander liability
since only a "use” protects a broadcaster. To guard against these problems, a licensee is free 10 accept or reject an issue
adverusement based upon whether its content could rrigger additional obligations or liahiliry

A turther concern is whether a PAC can claim a right of reply 0 a candidate or his supporters. For example, if anti-labor
representative X buys time to advance his candidacy for electon, can a union PAC claim a right to reply (o criticize his record?
This point has never been addressed by the Commission, but (he answer seems (o he no, since a PAC, by its very nature,
generally cannot be considered the supporter or authorized representarive of an opposing candidate.

XVIIl. Newws Distortion

The Commussion's present standards for considering news distortion complaints still rest upon a handful of cases centered
upan conroversy over network coverage of the 1969 Democratc Convention and CBS's “Selling of the Pentagon™ and
“Hunger in America” television exposés. At that time. the Commission proceeded from the premise that “rigging or slanting
the news s 2 helnous act against the public intercst—indeed there is no act mare harmful to the public's ability to handle its
allairs ™ Although the Commission undertook its own mvestigation of the convention coverage, it soon adopted a policy of
retusing to wke direct action, instead referring the complaint to the licensee for internal investigation and proper handling.
lry ar exereme case, the Commission held out the pussihility of forfeiture against the licensee.

News Editing

Tw practices in particular have proven troublesome. The first is the editing of interview responses, ostensibly to “tighten up”
4 rambling answer. An extreme example was revealed in a 1984 case involving a CBS report on automaobile accidents staged
tor the nurpose of defrauding insurance companies. There, a former participant in such a scheme was asked a simple question,
b0 which his broadeast answer was a simple “yes” The unedited transcripts of the interview, however, revealed the actual
answer 1o have been equivocal but gencrally negative. Even so, the Commission was willing to write the incident off as a
legiimate exercise of journalistic judgment.
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News Staging

The ather focal point of many distortion complaints is that of staging an evenr - that is, portraying an event that did not vceur
or reenacting an event without clear identification as such. In the "Hunger in America” investigation, CBS was criticized for
having portrayed an infant dying of starvation, when in fact the depicted victim was prernaturely barn, not undernourished,
and expiring of natural causes. In a morc recent incident, jail employees were cast as inmates in order to illustrate prison
conditions in which actual prisoners could not be photograplied. In that event (1981), the Commission carved out a broad
exception to its general policy in order to permit staging that is relatively minor and incidental to the program as a whole.

The Commission's modern stand with respect to all of these matters is to avoid involvemnent in editorial judgments and 1o
assume an honest mistake unless the complainant presents direct evidence that the broadcaster had a deliberate intent to distort
the news. To satisfy this standard requires testimony of an insider having direct personal knowledge of orders to falsify the
news from the licensee, top flanagement or news management. This is an extremely difficult burden to meet, and in fact was
satisfied in only a single reported case, and that was in 1949

The Commission will not infer a deliberate intent 1o distart from the mere falsity of broadeast items or from circumstantial
evidence of a broadcaster's knowledge of falsty. An illustration of the lengths to which the Commission will resort to avoid
a finding of news distortion is the famous case involving CBS's “60 Minutes” accusation thar General Westmoreland ordered
tnemy body counts to be exaggerated. CBS's own investigarion acknowledged that interviewee statements contradictory to a
“conspiracy” prernise were deliberately suppressed, interviewees were prepared for interviews in violation of CBS's news
galhering standards, interviews with persons who refuted the “conspiracy” premise were harsher in tone than supportive
ones, the audience was not informed that a principal interviewee had been paid a substantial consulting fee, and the deceptive
juxtaposition of various interview segments had created false impressions. Even then, the Commission found no intention to
distort.

Itis clear from this and other recent cases thar the Commission Jeans over backward to find a lack of deliberate intent unless
confronted with direct evidence. Bven so, it is Important that upon receiving responsible complainis a licensee undertakes full
investigation and correct any errors through on-air retractions, disciplinary measures, and other appropriate actions. t is in
the court of public opinion that such matters are often weighed.

XIX. Conclusion

The political broadcasting rules can be dangerous, but the first step towards staying out of trouble is familiarity with the
Cornmission’s rules through this guide and other sources. Make sure that all personnel who are involved in any way with the
sale of political time are familiar with the rules. To minimize the paetential for errors and rule viclations, y to limit the number
of persons who have responsibility for political advertising sales.

What to Do If There is a Complaint

If a complaint is received from or on behalf of a candidate, contact legal counsel irnmediarely. Some candidates or their attorneys
may request extensive informaton beyond what is required to be in the political fite. This information should not be provided
without legal consultation. The candidaic may be requested (o be specific as to the dates, times and circumstances of the
alleged overcharge.

The Commission strongly urges parties w scttle disputes privately In negoriating and formalizing any settlement of a dispute,
care must be taken to ensure. that the understanding is clear and legally effective,

It should be noted in closing that political broadeasting is an area of law subject to rapid change Moreover, it is not always
apparent haw to apply the principles we have described to specific factual situations. Therefore, it is essential to consult with
us concerning specific problems or questions that may arise.

©2004 WoMBLE CARLYLE SANDRIDGE & RICE, PLLC. July 2004 Edidon 27



APPENTICES

FCC Political Broadcast Rules

................................................................................................................................ APPENDIX A
sampie Political Disclosure Srement .................. oo oo APPENDIX B
Candidatc Agreement Form for Political AdVertiSements. ... oo APPENDLX C
Agreczmant Form for Non-Candidate or Issue Advertisements ... ... APPENDIX D

©2004 WOMRLF CARLYLE SANDRIDGE & RIcE, PLLC. July 2004 Edition 28



APPENDIX R

Political Broadcasting Rules

(Important Note: These FCC rules have not yet been updated to reflect the provisions of the Bipartisan
Campaign Reform Act of 2002. Therefore, these rules are not a reliable gnide to all of the requirements and
procedures outlined in this manual.)

73.1212 Sponsorship identification; list retention; related requirements

(2) When a broadcast station transmits any matter for which money, service, or other valuable consideration is either directly or
indirectly paid or promised ro, or charged or accepted by such station, the station, at the time of the broadeast, shall
announce:

(1) that such matter is sponsored, paid [or, or furnished, either in whoic or in part, and

(2} by whom or on whose hehalf such consideraton was supplied: provided, however, that “service or other valuabie
consideration” shall not include any service or property furnished either without or at a nominal charge for use on,
or m connection with, a broadcast unless it is so furnished in consideration for an identification of any person, product,
service, rademark, or brand name beyond an identification reasonably related to the use of such scrvice or property
on the broadcast.

(1) For the purposes of this section, the term “sponsored” shall be deemed (o have the sane meaning as “paid for”

{il) In the case of any television political advertiserment concerning candidates for public office, the sponsor shall be
identificd with letters equal to or greater than four (4) percen of the vertical picture height that air for not less
than four (4) seconds.

(h) The licensee of each broadcast station shall exercise reascnable diligence to obtain from its employees, and from other
persons with whom it deals directly in connection with any matter for broadcast, information to enable such licensee to
make the announcement required by this section.

(c) In any case where a report has been made to a broadcast station as required by Section 507 of the Commumications
Act of 1934, as amended, of circumstances which would have required an announcement under this section had the
consideration been received by such broadcast station, an appropriate announcement shall be made by such station.

(d) In the case of any political broadcast matter or any broadcast matter involving the discussion of a controversial issue of
public importance for which any film, record, transcription, talent, script, or other material or service of any kind is
furnished, ¢ither directly or indirectly, to a station as an inducement for broadcasting such matter, an announcement shall
be made both at the beginning and conclusion of such broadeast on which such material or service is used thar such film,
record, transcription. talent, script, or other material or service has been furnished to such station in connection with the
ransmission of such broadcast mateer: provided, however. that in the case of any broadcast of 5 minutes' duration or less,
only cne such announcement need be made cither at the beginning or conclusion of the broadcast.

(e) The announcement required by this section shall, in addition to stating the fact that the broadeast matter was sponsared,
paid for or furnished, fully and fairly disclose the true identity of the person or persons, or corporation, committee,
associaion or other unincorporated group, or other entity by whom or on whose behalf such paymnent is made or promised,
or from whom or on whose behalf such services or other valuable consideration is reccived, or by whom the material or
services referred to in paragraph (d) of this section are furnished. Where an agent or other person or entity coutracts or
otherwise makes arrangements with a station on hehalf of another, and such fact is known or by the exercise of reasonable
diligence, as specified in paragraph (b) of this section, could be known to the station, the announcement shall disclose
the identity of the person or persons or entity on whose behalf such agent is acting instead of the name of such agent.
Where the marterial hroadcast is political matter or master involving the discussion or a controversial issue of public
Importance and a corporation, committee, association or other unincorporated group, or other entity is paying for or
ﬁunishing the broadcast matter, the station shall, in addition to making the announcement required by this section,
require that a list of the chief executive officers or members of the execntive commitiee or of the board of directors of
the corporation, committee, association or other unincorporated group, or other entity shall be made available for public
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inspection at the location specified by the licensec under §73.3526 of this chapter. If the broadcast is originated by a network,
the list may, instead, be retained at the headquarters office of the network or at the location where the originating station
maintains its public inspection file under §73.3526 of this chapler. Such lists shall be kept and made available for a period
of two years.

§73.1940 Legally qualified candidates for public office.

(a) A legally ualified candidate for public office is any person wha:
(1) Has publicly announced his or her intention to run for nomination or office;
(2) Is qualified under the applicable local, State or Federal Jaw to hold the office for which he or she is a candidate; and
(3) Has met the qualifications set forth in either paragraphs (b)), (c} (d) or (&) of this section.

(B)A person seeking election to any pubtic office inclhading that of President or Vice President of the United States, or nomination
for any public office except that of President or Vice President, by means of a primary, general or special election, shall be
considered a legally qualified candidate if, in addition to meeting the criteria set {orth in paragraph (a) of this section,
that person:

(1) Has qualified for a place on the ballot, or

(2) Has publicly committed himseif or herself o seeking election by the write-in method and is eligible under appiicable
law to be voted for by sticker, by writing in his or her namc on the ballot or by other method, and makes a
substantial showing that he or she is a bona fide candidate for nomination or office.

{c)A person seeking election to the office of President or Vice President of the United States shall, for the purposes of the
Communications Act and the rules thereunder, be considered legally qualified candidates only in those States or territo-
ries (or the District of Columbia) in which they have met the requirements set forth in paragraphs (a) and {b) of this sec-
tion: except, that any such person who has met the requirements set forth in paragraphs (a) and (h) of this section in at
least 10 States (or 9 and the District of Columbia) shall be considered a legally qualified candidate for election in all States,
territories and the District of Columbia for purposes of this Act,

(d)A person seeking nomination to any public office, except that of President or Vice President of the United States, by means
of a convention, caucus or similar procedure, shall be cansidered a legally qualified candidate if, in addition to meeting
the requirements set forth in paragraph (a) of this section, that person makes a substantial showing that he or she is a
bona fide candidate for such namination: except, that no person shall be considered a legally qualified candidate for nom-
ination by the means set forth in this paragraph prior to 90 days before the beginning of the convention, caucus or sim-
ilar procedure in which he or she seeks nomination.

(e)A person seeking nomination for the office of President or Vice President of the United States shall, for the purposes of
the Comununications Act and the rules thereunder, be considered a legally qualified candidate only in those States or ter-
ritories (or the District of Columbia) in which, in addition to meeting the requirements set forth in paragraph (a) of this
section.

(1) He or she, or proposed delegates on his or her behalf, have qualified for the primary or Presidential preference baliot
in that State, territory or the District of Columbia, or

(2) He or she has made a substantial showing of a hona fide candidacy for such nomination in that State, territory or
the District of Columbia: except, that any such person meeting the requirernents set forth in paragraphs {a)(1) and
(2) of this scction in at least 10 States (or nine and the Diserict of Colurnbia) shall be considered a legally qualified
candidate for nomination in all States, territories and the District of Columnbia for purposes of this act.

(f)The rerm “substantial showing” of a bona fide candidacy as used in paragraphs (b), (d} and (e) of this section means
evidence that the person claiming to be a candidate has engaged to a substantial degree in activities commonly associat-
ed with political campaigning,. Such activities normally would include making campaign speeches, distributing campaign lit-
crature, issuing preet releases, maintaining a rampaign roommittee, and establishing campaign headquarters (even though
the headquarters in some instances might be the residence of the candidate or his or her campaiyn manager}. Not all of
the listed activities are necessarily required in each case to demonstrate a substantial showing, and there may be activiries
not listed herein which would contribute to such a shawing.
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§73.1941 Equal opportunities.

(a) General requirements. Except as otherwise indicated in §73.1944, no station licensee is required to permit the use of its
facilities by any legally qualified candidate for public office, but if any licensee shall permit any such candidate to use
its facilities, it shall afford equal epportunities to all other candidates for that office to use such facilities. Such licensee
shall have no power of censorship over the material broadcast by any such candidate. Appearance by a legally qualified
vandidate on any:

(1} bona fide newscase;
{2) bona fide news inrerview,

(3) bona fide news documentary (if the appearance of the candidate is incidental to the preseniation of the subject or subjects
covered by the news docutnentary); or

(4) on-the spot coverage of bona fide news cvents (including, bur not limited o political conventions and activities
incidental thereto) shall not be deemed to be use of a broadcasting station. {Section 315 (a) of the Communications Act.)

(b)Uses, As used in this section and §73.1942. the term “use” means a candidate appearance (including by voice or picture)
or pulitical advertisernent is not excmpt under §73.1941(a)(1)-(4)

{¢)Timing of request. A request for equal opportunities must be submitted to the licensee within 1 week of the day on which
the first prior use giving rise to the right of equal opportunities occurred: provided, however, that where the person was
not a candidate at the time of such first prior use, he or she shall submit his or her request within 1 week of the first sub-
sequent use after he or she has becormne a legally qualified candidate for the office in question,

{d)Burden of proof. A candidate requesting equal opportunities of the licensee or cemplaining of noncompliance to the
Comunission shall have the burden of proving that ke or she and his or her opponent are legally qualified candidates for
the same public office.

{e}Discrimination between candidates, In making time available to candidates for public office, no licensee shall make any
discrimination between candidates in practices, regulations, facilities, or services for or in connection with the service
rendered pursuant to this part, or make or give any preference to any candidate for public office or subject any such can-
didate 10 any prejudice or disadvantagc; nor shall any licensee make any contract or other agreement which shall have the
effect of permitting any legally qualified candidate for any public office to broadeast to the exclusion of other legally quali-
fied candidates for same public office.

§73.1942 Candidate rates.

(a) Charges for use of stations. The charges, if any, made for the use of any broadeasting station by any person who is a legally
qualified candidate for any public office in connection with his or her campaign for nomination for election, or election,
to such office shall not exceed:

(1) During the 45 days preceding the date of a primary or primary runoff election and during the 60 days preceding the
date of 2 general or special election in which such person is a candidate, the Iowest unit charge of the station for the
samc class and amount of time for the same period.

(i) A candidate shall be charged no more per unit than the station charges its most favored commercial advertiser for
the same classes and amounts of time for the same periods. Any station practices offered to commercial advertisers
that enhance the value of adverrising must be disclosed and made available 1o candidates on equal terms. Such practices
include bur are not limited to any discount privileges that affect the value of advertsin g. such as bonus spots, time-
sensitive make goods, preemption priorities, or any other factors that enhance the value of the announcement.

(ii) The Commission recognizes non-preemptible, preemptible with notice, immedtately preemptible and run-of-
schedule as distinet classes of time.

(1) Srarians may esrablish and define their own reasonable classes of immediately preemptible time so long as
differences between such classes are based on one or more demonstatable benefits associated with each class
and are not based solely upon price or identity of the advertiser. Such demounstratable benefits include, but are not
litnited 10, varying levels of preemption protection, scheduling flexibility, or associated privileges, such as guaranteed
time-sensitive make goods. Stations may not use class distinctions to defeat the purpose of the lowest unit charge
requirement. All classes must be fully disciosed and made available (o candidates.
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(iv) Stations may establish reasonable classes of preemprible with notice time so long as they clearly define such classes,
fully disclose them and make them available to candidates.

(v) Stations may treat non-preemptible and fixed positon as distinct classes of ime provided that stations articulare
clearly the differences between such classes, fully disclose them, and make them available to candidates.

(vi} Stations shall nor establish a separate, premium-priced class of time sold only to candidates. Stations may sell higher
priced non-preemptible or fixed time 1o candidates if such a class of time is made available on a bona fide hasis to
both candidates and commercial advertsers, and provided such class is not [unctionally equivalent o any lower
priced class of time sold to cormmercial advertisers.

{vii) (Reserved)

(viii) Lowest unit charge may be calculared on a weekly basis with respect to time that is sold on a weekly basis, such
a5 rotations through particular programs or dayparts. Stations electing to calculate the lowest unit charge by such
a method must include in that calculation all rates for all announcements scheduled in the rotation, including
announcements aired under long. term advertising contracts. Stations may implement rate increases during election
perinds only to the extent thar such increases constitute “ordinary business practices,” such as seasonal program
changes or changes in audience ratings.

(ix} Stations shall review their advertising records periodically throughout the election period to determine whether
compliance with this section requires that candidares receive rebates or credits. Where necessary, stations shall issue
rebares or credits promptly

(x) Unit rates chargud as part of any package, whether individually negotiated or generally available 1o all advertisers,
must be included in the lowest uni charge calculation for the sarne dass and length of tme in the same time period.
A candidate cannot he required 1 purchase advertising in every program ar daypart in a package as 2 condition
for obtaining package unit rate.,

{xi) Stations are not reyuired to include non-cash promotional merchandising incentives in lowest unit charge calculations;
provided, however, that all such incentives must be offered ro candidates as part of any purchases permitted hy the
licensee. Bonus spots. however, must be included 1n the calculation of the Jowest unit charge calculation.

(xii) Make goods, defined av the rescheduling of preempted advertising, shall be provided w candidates prior to elec-
tion day if a station has provided a nme-sensitive make good during the year preceding the pre-clection periods,
respectively set forth in paragraph (a)(1) of this section to any commercial advertiser who purchased time in the
same class.

(xiil) Stations must disclose and make available to candidates any make good policies provided to commercial
advertisers. I a station places o make good for any commercial advertiser or other candidate i a more valuable
program or daypart, the value ot such make good must be included in the calculation of the lowest umit charge for
that pragram or daypart

(I} At any tdme other than the respecting periods set forth in paragraph (2)(1) of this section, stations may charge legally
qualified candidates for public office no more than the charges made for comparable use of the station by commercial
advertisers. The rates, if any. cha rgect ali such candidates for the same office shall be uniform and shall not be rebated
by any means, direct or indirect A candidate shal] be charged na more than the rate the station would charge for com-
parable commercial adveriising Al discount privileges otherwise offered by a station to commercial advertisers 1nust
be disclosed and made available upon equal terins o al} candidates for public office.

(b) If a station permits a candidate to use it facilities, the stauon shall make all discount privileges offered 1o commercial
advertisers, including the lowest umit charges for each class and len gth of time in the same tme period and all corresponding
discount privileges, available upon equal terms 10 all candidates, This duty includes an affirmative duty to disclose to
candidates information about rates, terms. conditions and all value enhancing discount privileges offered to commercial
advertisers. Stations may use reasonable discretion in making the disclosure; provided, however, that the disciosure
inchides, at a2 minimurm, the fullowing information:

(1) a description and definition of each class of time available ro commercial advertisers sufficiently compiete to allow
candidates to identify and understand what specific atribuces differentiate each class;
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{2) a description of the lowest unit charge and related privileges (such as prioritics against precmption and make goods
prior to specific deadlines) for each class of rime offered o commercial advertisers;

{3) a description of the station's method of selling preemptible time based upon advertiser demnand, commenly known as
the “currcnt selling level,” with the stipulation that candidates will be able to purchase at these demnand-generated rates
in the sarne manner as commercial advertisers;

(4) an approximarion of the likelihood of preemption for each kind of preemptible time: and

{5) an explanation of the station's sales practices, if any, that are based on audience deltvery, with the stipulation that
candidates will be able to purchase this kind of tire, if available to cormnmercial advertisers.

{¢) Once disclosure is made, stations shall negatiate in good faith to actually sell time to candidates in accordance with the
disclosure.

(d) This rule (§73.1942) shall not apply to any station license for noncommercial operation.

§73.1943 Political file.

{a) Every licensee shall keep and permit public inspection of a complete and orderly record (political file) of all requests for
broadcast time made by or on behalf of a candidate for public office, together with an appropriale notation showing the
disposition made by the licensee of such requests, and the charges made, if any, if the request is granted. The “disposition
includes the schedule of time purchasc, when spots actually aired, the rates charged, and the classes of time purchased.

{(b)When free time is provided for use by or un behalf of candidares, a record of the frec ume provided shall be placed in
the political file.

(c)All records required by this paragraph shall be placed in the political file as soon as possible and shall be retailed for a peri-
od of two years. As soon as possible means immediarely absent unusual circumstances.

§73.1944 Reasonable access.

{a) Secton 312{a)(7) of the Communications Act provides that the Cornmission may revoke any station license or construction
permir for willful or repeated failure to allow reasonable aceess o, or (o permit purchase of, reasonable amounts of time
for the use of a broadcasting station by a legally qualified candidate for Federal elective office on behalf of his candidacy

(b)Weekend access. For purposes of providing reasonable access, a licensee shall make its facilities available for use by feder-
al candidares on the weekend hefore the elecrion if the licensee has provided similar access to commercial advertisers dug-
ing the year preceding the relevant election period. Licensees shall not discriminate between candidates with regard to
weekend access.
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APPENDIX B

sample Political Policy Statement and Rafe Guide

I. Applicability: Thesc policies apply only 1o legally qualificd candidates for public office or their authorized campaign
organizations to promote their candidacy; they are not applicable o political action committees or to non-candidate
“issue” advertising,

?. Access:

a) Reasonablc access will be provided to all legally qualified federal candidates during the 45 and 60-day periods before
a primary/general election. While candidates may request specific programming, the Station reserves the exclusive
right to determine the amount of time and program availability to particular candidates,

b} (No political time will be sold in news programming} or [Political time in news programming will only be sold in
“interior pods” {non-adjacent 1o the news programming) | or (Political tite wil] be sold only in the following news
programming only: .

3. Identification: All ads must comply with the audio and visual identification requirements of §317 of the Communications
Act, Should candidate ads not contain the proper identification, the Station reserves the right to add the appropriate material,
without providing additional lime. Production costs will be billed at the Station's usual rates.

4. Orders: Orders for political time will not be considered firm unil the following have been provided:
a) Completed and signed Agreement Form for Political Candidates.
b) Net cash-in-advance payment.

¢) Where the purchase is made by a corporation, committee, association or other unincorporated group, a list of the
entities’ chief executive cornmittee or board of directors.

d) Where doubt exists, the Station may require satisfactory proof that the candidare is “legally qualified,” as that term is
defined by the FCC.

e) Where doubt exists, the Station may require satisfactory proof that the purchaser is authorized to buy time for the
candidate.

f) Advance orders for schedules of political advertising proof that the purchaser is authorized ta buy time for the
candidate.

g) Commercial facilities (tape, film, slides, or capy), along with written instructions for their use, should be submitted to
the Station as soon as pussible to ensure proper airing. Al instructions for airing of facilities should be in writing.
Changes ta these iustructions should be in writing to the Station (by letter, FAX or telegram) prior to the changes
heing made. Film or tape shauld be received in sufficient time to permit confirmation or compliance with sponsorship
identification requirements and will broadcast technical standards.

Ii) Deadlines for all commercial material, time orders, and contract changes are as follows:
2:00 PM Thursday - for Sunday's log
4:00 PM Thursday - for Monday's log
4:00 PM Friday - for Tuesday's log
4:00 PM Monday - For Wednesday's log
4:00 PM Tuesday - For Thursday's log
2:00 PM Wednesday - for Friday's log

4:00 PM Wednesday - for Saturday's log
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Failure by a political advertiser 1o fulfil} all requirements in advance of some deadlines may resuit in preemption of some or
all announcements or programs previously cleared.

5. Production: Station facilities may be utilized for the production of political announcemenes or programs, subject to
available production time (rats upon request},

Production charges are handled separately from the dme charges. Agencies and/or candidates who schedule production time
at the Station are required to provide a check for payment of accrued charges following the production session. No spots will
air, nor will any dubs he ordered, until a check is received for the correct amount. No Station news ralent is available for political
advertising PUIpOses, On-calnera or voice-over,

6. Availabilities:

a) Legally qualified candidates may purchase time on the attached chart subject to availabilities, The base availability is a
30 second ad (inciuding sponsorship identification). Ad time is available in other lengths of 10, 15, 60, 90 or 120
seconds.

b} Candidates should be awarc that, unless a contrary result is demanded by statutory requirements, orders for the purchase
of time made after 12:00 noon on the Thursday preceding election day may not be filled due to lack of availabilities.
The earlier an order is placed, the greater the scheduling option will be,

c) The Station will place all orders as to day and time, subject to availabilities. Due to potential “equal opportunities”
obligations for opposing candidates, certain time periods may be unavailable for candidates in other political races,

d} Request for program time, including lengths of 5 minuzes, 30 minutes and 60 tninutes, wili be considered on an individual
hasis. No promotional announcements (aside from a candidate's separately purchased spol uses) will be scheduled to
promate political programs.

7. Rates:

a) Rates fluctuate on a (weekly) or (daily) hasis according to the class of time ordered. Quoted rates from availability
requests are for 30-second ads. Rates for other lengths of spots will be quoted UpOn requesr.

b) Each separate class of time is olfered to candidates at its lowest unit charge: the lowest clearing rate of the particular
class of time ordered by the cardidate for the time period when the ad is broadcast. The Station will provide its best,
good faith assessment of the lowest unit charge for each class upon request.

¢) For "preemptible” classes, candidates may purchase ads at the lowest predicted unit charge or at a higher rate so as to
decrease the potential for preemption.

d) In the instance where political time is not sold to candidates during news programming, the lowest unit charge for a
news adjacency time period will be established by the rate for the class of time purchases as if it were in the news program.

8. Rebates: Iy the event advertising time is sold for a particular class and for a particalar time period and is broadcast at rates
lower than thc rate paid by the candidate, the candidate will be afforded the benefit of the lower rate either hy ways of a
rebate or as credit against furure purchases, at the option of the candidate.

9. Make goods: The Station will use its best efforts 10 provide “make good” spots prior to the election for candidate “use”
spots that are preempted due (o technical problems or because of the nature of the time purchased. Althongh the Station's
policy is to offer all candidates make goods before the elecdon, it cannot guarantee to any advertiser that the make goods
can be provided in the ime period or rataton originally ordered. If inventory constraints preciude such identical scheduling,
the Station will offer make goods of equivalent value. If these are not acceptable to the advertiser, the Station will provide
credits or refunds for preempted spots,

10. Packages: Combinations of classes are available. Each ad ordered will reflect the appropriate class of time for lowest unit
charge caleulation purposes. {e.g 10 class 22 ads combized with 10 class 4¢ ads may be purchased and each ad will reflect
its own class.) Rates for each ad in the package will be allocated for each class by the Station.

i

=

- Yalue Added Fearures: If scheduted during the campalyn e perlod, caudidates tuay putihase value-added clementes in
conjunction with airtime including, but not limited tg, *“Combination print ads” in direct mail Station advertisernents or
Iuagazine supplements; “Non-broadcast event sponsorships”; or “Non-cash promodtonal incentives™ (bonus to the advertiser
if certain prospective advertising levels are reached).

12. Rotations: Ads may be purchased individually or in designated rotations among several desi gnated days or time periods.
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CLASSES OF TIME
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KEY

Fixed - Ads scheduled to air in a particular program at a precise time or break. These ads may not be preempted in favor of
any other ad and will air as scheduled absent unforeseen program changes or technical difficuldies.

Non-Preemptible - Ads scheduled to air at the Station's discretion in the particular program, time period, day part or day
specified by the advertiser. These ads may not be preempled in favor of any other ad and will air ac scheduled absent unforeseen
or lechnical difliculties.

Preemptible With Notice - Ads scheduled (0 air ar the Stalion's discretion in the particular program, time period, day part
or day specified by the advertiser. These ads may be preempted 1n favor of wther ads upon days notice to the advertiser
If notice of preemption is not given by the Station, the ad becomes hon-preemptible. The Station will give its best, good faith
assessment of the likelihood of preemprion at the time of the request for any particular rate level reqguested.

Immediately Preemptible - Ads scheduled to air ar the Station's discretion in the particular program, ume period, day part,
or day specified by the advertiser. These ads may be preempted in favor of other ads [regardless of the price paid of the other
ad] {or] [purchased at a higher rate] The Statjon will give its best, good faith assessment of the likelihood of preemplion at
the time of the request for any particular rate level requested.

Candidate Discount - Ads scheduled 10 air at the Station's discretion in the particular program, time period, day part or day
specified by a political candidate or lus/her authorized represenitative 45 days prior to a primary election or 60 days prior o
2 gencral election. These ads may not be preempted in favor of any other ad and shall be priced at [a iower rate than the highest
clearing “Immediately Preemptible” raie for the time period designated] [or] [the average unit rate for the program in which
the ad is broadcast].

Other Classes - The Station offers “Per [nquiry” and "Direct Respunse” ads which are scheduled to air at the Siation's
discretion in the particular Program. time penod, day part, or day specified by the advertiser where payment is tied 1o the
number of inquiries received regarding the ad Make goods are not available. Rates and other conditions of sue are available
upon requcst,

*Orbit - Programming of a like kind sucly a¢ “News,” “Chuldren's,” or “Sports.”

**ROS - “Run of Schedule” - A form of Immediately Preemprible time in which the station has the widest discretion to air
ads. Make goods are not availahie

**%Aud. Reach - “Aundience Reach”™ - A form of Immediately Preemptible time in which the Station has discretion in airing
ads so that a targeted rating, share or denn wraphic level designated by the advertiser is achieved during a predetermined period.
Make goods are not available.

€ Allbritron Television Services
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APPENDIX C

Candidate Roreement Form for Polifical Advertisements

Station and Location:

Date:

{Check One} 3 being

J on behalf of

a legally qualified candidate of the political party

for the office of

in the election to be held on:

do herehy request station time as follows:

Date of Broadcast Class of Time Time of Day, Rotation or Package Length Rate

I represent that the candidate named above has authorized the announcermnents ardered above to be broadcast pursuant to the
terms of this agreement. Lach announcement on behalf of a candidate for Federal office shall include a starement read by the can-
didate that shall identify the candidate by name and shall state that the candidate approved the broadcast.

In additinn  the foregaing. any television broadcast for Federal office must conclude with at least a four-second segment
consisting of either an unobscured full-screen view of the candidare making the required statement or the candidate's voice
accompanied by a clearly identifiable photographic or similar tmage of the candidate, together with a clearly readable printed
text of the statement.
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The payment for the above described broadcast trime has been furnished by the following:

You are authorized o announce the time as paid for by such person or enlity. The entity or person furnishing the payment
for this announcement is either a legally qualified candidatc or an authorized comumitice/organization of the legally
qualificd candidate.

Treasurer’s name of the candidate’s authorized comimittee:

This application, whether accepted or rejecled, will remain available for public inspection for a period of at Jeast two years,

0 Check here if Lowest Unit Rates are requested for broadcasts on behalf of a candidate for Federal office within 60 days of
a gencral election or 45 days of a primary election. If this box is checked, then I certify that any broadcast containing a direct
refercnce 1o anather candidate for the same office will include in the candidate announcement described above idennification
of the office sought or, if a televised dnnouncement, a statement that the candidate's authorized cormmittee paid for the broadcast.
lundersiand that a failure to include an appropriate candidate statement within the announcement may result in forfeiture
of entitlement 1o lowest unit rates for the remainder of the campaign.

Ll I heyeby acknowledge that I have received and understand the station's rate guide titled

. issued on 2004
Sigued by: Candidate or Authorized Committee
_ —
Date Signature and Title
Signed by: Station Representative
OAccepted DRejected [Accepted in part (specify portions accepted):
/ —
Date Signature and Title
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Extra Form for Federal Candidate or Equal Opporfunity Users Whose Representatives Refse
o Acknowledoe Receipt of te Station's Rate Disclosure

The following candidate or agent seeking Federal office or an equal opportunity completed 2 “Candidate A greement Form
for Poiitical Advertisernents” bur would not acknowl edge that hie or she received and understoed the station's rate guide, as indi-
caled thereon. [ hereby certify that he or she did in fact receive 2 copy of that rate guide and was apprised of the station's nor-
mal and customary sclling practices before completing and signing such form.

Name of Candidate or Agent

Date Signamure of Station Representative

Name and Title of Station Represeniarive
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fActual Schedule of Broadcasts

This form should be comnpleted after broadcasts of candidate advertising. Inciude all makegoods and specify reasons for
rmakegoods. List each broadcasr separately.

Date of Broadcast Class of Time Time of Day, Rotation or Package Length Rate

If any lower-priced spots of the same len gth and class ran in the same periods as those ordered (or, if in error, a lower-priced
spat of a different class ran thal was not meant to run in the same period), list the dates and times, the price differential and
the nature, amounts and tming of all make-goods and rebates:

Actual Schedule Run Summaries or invoices can be attached to this form showing the following:
I, Actual date, exact time, class and charge per spot;
2. Date and exact time for all tnake-goods (if any) and reasons for them; and

3. Exact date, time, class, and dollar atnount for each rebate given (if any),

All of the foregoing information must be placed in the statton's political file as soon as possible. If this information is only
generated less frequently than daily, the file should include a contact name that can provide specific spot airing times.
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APPENDIX D
Rareement Form for Non-Cangidare/Issues Advertisements

Station and Locationu:

Date.

Lo

hereby request station time as follows:

Date of Broadcast Class of Time Time of Day, Rotadon or Package Length Rate

Thiv airtime will be used by:

This asrrime will be used to address the fullowing issue(s):

Docw this programming {in whole or in part) communicate “a message relating to any political matter of national
mporance,” including a legally qualifted candidate, any election to Federal office or a national legislative issue?

Oye ONe

It the answer o the foregoing question is "yes,” then a copy of this completed request must be retained by this station and
made publicly available.

b verify that payment for the abuve described Livadeast tiuae lias been previded by:
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If the payor for this broadcast time is any entity other than an individual person, below arc the names, addresses and offices
of the chief executive officers or members of the executive commirtee or members of the board of directors of that entity.
(A scparate list may be attached if LIECESSaTY O MOre convenient.)

Il the undersigned is not the appropriate contact person for the advertiser, please provide the name, address and phone number
tor such contact person:

The advertser agrees ra indemnify and hold the station harmiless for any damages or liability, including reasonahle artorney’s
fees, that may ensue from the broadcast of the requested announcement(s).

For each of the above-listed announcement(s}, the advertiser agrees 1o deliver an accurate SCTipt, transcript, or tape to the
station ar least hours befure the scheduled Lime of the firs| broadcast.

All announcements to be broadcast over radio are 1o contain an audio statement as follows: “(Name of advertiser) is responsible
lor content of this advertising” If televised, the statement must be conveyed by an unobscured, full-screen view of a
representative of the advertiser making the statement, or by a represenrative in voice-over, and also must appear in a clearly
readable manner with a reasonable degree of color contrast betwecen the background and the printed statement, for a periad
ol at least four scconds.

Issue Advertiser Signature:

( )
Signature of Advertiser Date Phone Number
Address
If not an individual, specify relationship of signatory to the advertiser
Station Representative Signarure:
[Claccepted DRejected DlAccepted in part {specify portions accepted):
Signature of Station Representative Printed Name and Title Date
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fictual Schedule of Broadcasts

To be completed after broadcast of all issue advertisemnents thar communicate a message relating to any political martter
of nativnal importance. List each broadcase separately. Include all makegoods and specify reasons for each.

Date of Broadcast Class of Time Time of Day, Rolation or Package Length Rate

Actual Schedule Run Summaries or invoices can be artached to this form showing the following:
1. Actual date, exact time, class and charge per spor;
2. Date and exact time for all make-goods (if any) and reasons for them; and

3. Exact date, titne, class, and dollar amount for each rebate given (if any).

All of the foregoing information must be placed in the station's political file as soon as possible. if this information is only
generated less frequently than daily, the file should include a contact name that can provide specific spot airing times.
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WASHINGTON, DC
Seventh Floor

1401 Fye Strecl, N.W
Washington, 2 20004
{207) 857-4400

GEORGIA

Ome Arlantic Center

suire 3500

L2071 West Peachtree Streer
Atlanta, GA 30309

(401} 872-7000

Suite 404

2796 Henderson Mill Road, NE
Atlanta, GA 30345-2739

(770} 192-9030

NORTH CARQOLINA

3500 Oue Wachovia Center
J01 South College Srreet
Charlotte, NC 2820760725
(704) 331 4900

Suite 1900

300 North Greene Street
Post Ollice Bax 21104
Greenshoro, NC 2740
(336) 574-8030

Suite 2100

150 Fayerreville Street Mall
Pust Cffice Box 831
Raleigh, NC 27602

(919) 755-2 100

Suite 400

2530 Meridian Parkway

Durham, NC 27713

Post Office Box 13069

Researcli Triangle Park, NC 27709
(919) 184-2300

One West Fourth Streer

Winston-Salemn, NC 27101
[336) 721-3600

SOUTH CAROLINA
700 Poinserr Plaza WON[BLE "

104 South Main Street CARLYLE
Post Office Box 10208

Greenville, SC 29603-0208 SANDRIDGE
(864) 255-5400 & RICE

Spartanburg: {(sb4) S79-7447
A PROFESSIONAL LIMITED
LIABLLITY COMPANY

VIRGINIA

Fuurth Tloor

8065 Leesburg Pike ©2004 WoMBLE CARLYTE SANDRIDGE & RICE, PLLC
Tysons Corner, VA 22182-2738 WWW,WCSE.Com

(703) 790-3310 04.0026.



Attachment B

Pike & Fischer, Inc.

Communications Re
=z Calf 1-800-255-8131

z: Email Customer Care

€ 2004 Pike & Fischer, Inc., a subsidiary of The Bureau of National Aftarrs, Tnc.
§72.1942 Candidate rates.

(2) Charges for use of stations. The charges, if any, made for the use of any broadeasting station by any person
who is a legally qualified candidate for any public office in connection with his or her campaign for nomination
for election, or election, to such office shall not exceed:

(1) During the 45 days preceding the date of a primary or primary runoff election and during the
60 days preceding the date of a general or special election in which such person is a candidate, the
lowest unit charge of the station for the same class and amount of time [or the same period.

{i} A candidate shall be charged no more per unit than the station charges its most
favored commercial agvertisers for the same classes and amounts of time for the same
perieds. Any station practices offered to commercial advertisers that enhance the value of
advertising spots must be disciosed and made available to candidates an equal terms, Such
practices include but are not limited to any discount prvileges that affect the value of
advertising, such as banus spots, Ume-sensitive make goods, preemption priorities, or any
other factors that enhance the value of the announcement.

(i) The Commission recognizes non-preemptible, preemptible with notice, immediately
preemptibie and run-of-schedule as distinct classes of time,

(ui} Stations may establish ana define their own reasonable classes of immediately
preemptible ime so long as the differences betweer such classes are based on one or more
demonstrable benefits associated with each ciass and are not based solety upon price or
identity of the advertiser. Such demonstrable benefits mciude, But are not limited to, varying
levels of preemptlion protection, scheduling flexibilily, or associated privileges, such as
guaranteed time-sensitive make goods. Stations may not use class distinctions to defeat the
purpose of the lowest unit charge requirement. All classes must be {ully disclosed and
made available to candidates.

(v} Stations may establish reasonable classes of preemptible with notice time so long as
they clearly define all such classes, fully disclose them and make Lhem availahle to
candidates.

{v) Stations may treat non-preemplible and flxee position as distingt classes of time
provided that stations articulate clearty the differences between such classes, [ully disclose
them, and make them available to candidates.

{vi) Stations shall not establish a separate, premium-priced class of time sold only to
candidates. Stations may sell higher-priced non-preemptible or fixed time to candidates if
such a class of time is made available o a bona fide basis to bath candidates and
commercial advertisers, and provided such class is not functionally equivatent to any iower-
priced class of time sold to commercial advertisers.



§73.1942 Candidate rates {continwed)

(vii) [Reserved]

{viil) Lowest unit charge may be calculated on a weekly basis with respect to time that
is sold on a weekly basis, such as rotations through particular programs or dayparts. Stations
electing to calcuiate the lowest unit charge by sucn a method must include i that
calculation alt rates for ali announcements scneduied in the rotation, including
announcements aired under long-term advertising contracts. Stations may implement rate
increases during election periods only to the extent that such mcreases constitute "ordinary
business practices,” such as seasona program changes or changes in audience ratings,

(ix) Stations shall review their advertisiny records pericdically throughout the election
period to determing whether compliance with this section requires that candidates receive
rebates or credits, Where necessary, stations shall issue rebates or credits promptly.

{x) Unit rates charged as part of any package, wnether individuaily negotiated or
generally avatiabie to all advertisers, must be included 1 the lowest unit charge
calculation for the same class and length of time in the same tme period. A candidate
cannot be required to purchase advertising in every progiam ar daypart in o package as a
condition for abtaining package Lmi rates.

(x) Stations are not required tc incluoe mon-cash premotional merchandising incentives
in fowest unit charge calculations; provided, however, that all such incentives must be
offered to candidates as part of any purchases permitted by Lhe licensee. Bonus spots,
however, must be included in the caleulation of the lowest unit charge calculation,

{xii) Make goods, defined as the reschedulng of preemprod aovertising, shall be provided
te candidates prior to election day if a station has proviged & ime-sensitive make good
during the year preceding the pre-election veriods, respectively set forth in paragraph {aj 1)
of this section to any commerciai agvertser wha purchased Lime in the same ciass,

{xiii} Stations must disciose and make available fo candidates any make goad pohcies
proviged to commercial advertisers. If a station places a make good for any commercial
advertiser or other candidate in 2 mare vatuabie orogram or daypart, the value of such make
good must be included in the calcuiation of the lowest unit charge for that program or
daypart.

(2) At any time other than the respective periods set farth i paragraph (2){13 of this section,
stations may charge legally qualified candidates for public office no more than the charges made for
comparable use of the station by commercial advertisers The rales, if any, charged all such
candidates for the same office shall be uniform and shall no: b rebated by any means, direct o
indirect. A candidate shail be chargad no more than the rate the station would charge for comparable
commercial advertising, All discount privileges otherwise offored bv a station to commercial advertisers
must be disclosed and made available upon equal terms to all candidates for pubiic office.

() If 2 station permits a candidate to use ity facilities, the stalion shall make all discount privilcges offered to
commercial advertisers, including the iowest Lnit charges for each ¢lass and lenath of time i the same tme
peried and all corresponding discount privileqes, avairable upon equal torms to all candidates, This duty includes
an affirmative duty to disclose to candidates information ADouL rates, terms, conditions and all vallke-enhancing
discount privileges offered to commercial advertisers, Stations may usc reasonable discretion in making the
disclosure; provided, however, that the disclosure includes, at a minmum, the foltowing nformation:

(1} a description and definilion of each ciass of time avaiiabic to commercial adverlisers sufficiently
complete to aliow canrdidates to identify and understand what specific attributes differentiate each
class;

(2} a descriplion of the lowest unit charge and reiated nriviieges (such as prioritres against
preemption and make goods prior to specific deadiines} for each class of tme offered to commercial



§73.1942 Candidate rates {continued)

advertisars;

(3} a description of the station's method of selling oreemptible time based upon advertiser
demand, commonly known as the "current selling tevel," with the stipulation that candidates wifl e
able to purchase at these demand-generated rates in the same manner as commercial advertisers:

(4} an approximation of the likelihood of preemption for each kind of preemptibic tirme; and

{5) an explanation of the station's sates practices, if any, that are based on audence delivery, with
the stipulation that candidates will be able to purchase this kind of time, if available te commercial
advertisers,

(c) Onee disclosure 1s made, stations shall negotiate In good faith to actuaily selt time to candidates in
acrordance with the discinsure.

{d} This rule (§73.1947; shall mot apply tw any station lcensed for noncommercial operation,

Historical Note

Section added by order i Docket No. 91-168, effective January 4, 1992, 57 FR 189, For Report see 70
RR 2¢ 239,

Section (formerly “Lowest unit charge”) retitled, suudivision (a)( 1)(vii) deleted and designated
Reservad, and (a){1)0y;, {a)t13(xi), (a)(2) and {b) amended by arder in Docket No. 81-168, effectve
duly 22, 1992, 57 FR. 27705, For Memorandum Opinion see 7o SF 20 1421
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Attachment D

Federal Candidale Certilication

i am a candidare for the federal office listed below. Purstiant 1o 4~ LSC 31501
herebyw certify that neither I ner any ol my autherized commrmilees have or will make o
direct reference to another candidate for the federnl office fistad beiow unless such
reference meets the recuirements of 47 UJ.S.C. £ 315N of the Communications
Act es amended by the Bipartisan Campaign Reform Act of 2007

| certify under penalty of penury that this certitication 15 acourate as of the dare hereof;

Chnstopher “Rit” Bong
Candedate Namc irinted)

LLS. Sznate
Tedmnal Cftice

Eovle Robarts

Authonzed Canpoien Contmiltes (91 ok ed)
{1l spoing for 1he Candislae)

b

Signature

September i, 2004

Due

WASHINGTON 1345775



